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STATEMENT OF QUESTIONS 
PRESENTED 


In a suit for money earned for legal services performed on behalf of 
appellees by appellant, pursuant to a written contract signed by appellees 


wherein they specifically bound themselves to assume responsibility for pay- 


ment to appellant, 
May the trial court vary the specific terms of the contract on the 


Le 


basis of parol evidence? 
2. Did any ambiguity exist in the written contract which justified the 


trial court in using extrinsic evidence to interpret the terms thereof? 


3. . Did appellees adduce sufficient evidence to warrant the court's 


setting aside the contract and awarding appellant a judgment against appellees 


on a pro rata basis? 
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JURISDICTIONAL STATEMENT 
This is an appeal from the United States District Court for the 
District of Columbia wherein, on appellant's (plaintiff below) claim for over 
twelve thousand dollars, the court awarded a judgment against appellees 
(defendants below) for $506.95. The District Court had Reevadionen under the 
provisions of Title 11-306 of the D. C. Code (1951 ed. ). This Court has juris- 


diction of this appeal under 28 U.S.C. §1291. 


STATEMENT OF THE CASE 

On November 5, 1957, over 100 creditors of the Freestone Holding 
Company, Inc., (hereafter referred to as Freestone) met on the S. S. Freestone, 
a ship moored in the Potomac River below Washington, D. C.. Freestone owned 
and/or operated an amusement park on the Maryland side of the Potomac River, 
including a ship which had slot machines on it. At the time ofthe Novmeber 5, 
1957, meeting Freestone owed more than 160 creditors a total’ of $672,970.98 
(J. A. 36). The general feeling of the creditors was that instead of forcing 
Freestone into bankruptcy and thus perhaps realize but a fraction of their 
claim, a plan could be worked out whereby a majority of Freestone’s Board of 
Directors would be made up of creditors and the company could continte to 
operate, and with sound and honest management would eventually pay all of the 
creditors. (J,A, 97-98, 103). 

At the November 5th general creditors’ meeting on the ship a Cresi- 
tors’ Committee of 15 of the creditors was elected. Mr. Robert W. Sherwin, 


who is an attorney, (J.A. 60) was elected Chairman, and appellees James 


Dawson, William Doolan, and appellant Vincent B. Welch were among the 
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general creditors elected to this Committee. (J. A, 41, 89). At the close of 
the general creditors’ meeting, the members of the Committee themselves 
held a short meeting on the ship at which time there was a discussion con- 
cerning the retention of counsel by the Committee, but nothing was finally 
decided at this first Creditors’ Committee meeting. (J. A. 15, 89-90, 115). 

The next meeting of the Committee was held at Tino’s Restaurant 
on November 12, 1957. (J.A. 17, 67). At that meeting appellant made it 
slain that he did not have the slightest desire to be counsel for the Committee. 
(J,A. 21, 43, 79). He stated that he was owed $17,000 by the company for 
legal services and had not received any payment. (J, A. 21). The other 
members of the Committee insisted that appellant consider serving as counsel, 
and he did outline the only terms under which he would even consider acting 
as counsel. He insisted that his bills be paid “when rendered” and that the 
members of the Committee itself be responsible for payment of his bills. 

(J. A. 22). Appellant stated that he would charge $20 per hour, which is $10 
less than his normal minimum fee. (J.A. 21,81). He was tentatively employed 
at the November 12th meeting at Tino’s Restaurant. (J.A. 21, 64, 92). 

In discussing his retention as counsel for the Committee, appellant 
made it clear that he was being retained by the Committee and would look to 
them for his fee. He said that if Freestone paid his fee, then he would not 
look to the Committee, but he was steadfast in his statements that he would 
look to the Committee as primarily liable for his fee. (J, A, 22, 24-25). 


On November 14, 1957, appellant sent a letter to the Chairman of 


the Committee setting forth the terms of the retainer contract, (J,A, 48). 


Then on November 20, 1957, the third Committee meeting was held, in 


23.5 
appellant's office. (J, A. 49). The retainer contract had been duplicated by 
appellant so that each member of the Committee could have a'copy. Appellees 
Sherwin, Dawson, and Doolan were present at the November 20, 1957, meeting, 
and all signed the retainer contract at that time. (J. A. 49). One member of 
the Creditors’ Committee, Mr. George Revitz, refused to sign the contract 
because he said he was owed $48,000 by Freestone, and he did not want to 
obligate himself for any additional money. (J.A. 51, 84, 96). Twelve mem- 
bers of the Committee did sign the retainer contract. 

After the Committee meeting in appellant's office on the afternoon 
of November 20, 1957, the members adjourned for dinner, and later the same 
evening a meeting of the general creditors was held at the Continental Hotel. 
(J.A. 111). At this meeting each of the creditors was asked to sign a form 
letter contract addressed to Mr.. Sherwin, Chairman, Creditors’ Committee, 
agreeing to the formation of the Committee and further agreeing to pay his 
pro rata share of the Committee's expenses, including legal fees. Each of 
the appellees signed such an agreement as did most of the numerous other 
general creditors. (J.-A. 126-128). 

Pursuant to the retainer contract, appellant and ther members of 


his law firm proceeded to render legal services to the Committee through 


April 18, 1958, The fee for these services amounted to $12,870, and 


expenses of $533.94, for a total of $13,403.94. No question was raised at 
trial nor on this appeal as to the reasonableness of the fee, it. having been 
found by the Court that such charges were reasonable. (J.A. TiF); 

Appellee Sherwin testified that when appellant Welch discussed the 


retainer contract with the members of the Committee, he, Welch, told them 


a ae 
that the creditors would get control of the Board of Directors of Freestone, 


and would then vote to have the company assume the obligation for paying for 


his legal services, According to Sherwin, Welch also told them that he would 


obtain an agreement from the 186 creditors to pay their pro rata share of the 
bill for legal services. (J.A. 71), Mr. H. E. Fraley, a member of the Com- 
mittee and a signer of the retainer contract, testified that appellant explained 
that the contract was “an interim thing” and that once the corporation assumed 
the bill the Committee would no longer be liable for it. (J.A. 86). 


Mr..S. J. Bell, a signatory and Committee member, testified that 
at the time the contract was signed: (J, A. 95) 


“, . . assurance was given by Mr. Welch that even though 
this was a tight and iron clad agreement, that he would never 
use that to hold over our heads, that is, to collect on it, that 
he would never move against us individually...” 


Appellee Doolan, an experienced businessman and proprietor of his own eleva- 
tor business, also gave the same story -- that appellant said: (J, A. 101) 


“. .. that signing this paper was just a means of starting the 
ball rolling on this plan, and this Committee paper meant 
nothing. In other words in my way of expressing it, this 

paper meant nothing at all if we signed it, it was a Committee 
paper, that the stockholders would more than likely pick this up. ” 


Appellee Dawson, a college graduate and senior partner in a local 
advertising firm, is a signatory to the retainer contract, and a member of the 
Committee. (J.A. 106). He testified that: (J.-A. 109) 


“. . . assurance was given to all members of the Creditor’s 
Committee present by Mr.. Welch that this agreement form 
was merely a formality to enable the work of the Committee 
and of the law firm to get under way. That it was in every 
sense meaningless because the Creditors’ Committee would 
never be called upon to assume the liability once Freestone 
Holding Company, Incorporated, had assumed liability for 
these expenses. ” 


Sr Gis 

Mr. Donald Bilger, an attorney associated with Mr. Welch, testified 
that there was very little discussion concerning the retainer contract, and 
that it was signed by the appellees without incident. He said that the major 
portion of the November 20, 1957, meeting was concerned with preparing for 
the generalcreditors’ meeting which was scheduled to be held after dinner at 
the Continental Hotel. (J. A. 113). He was present at the sutine Committee 
meeting at which the contract was signed, and he testified that Mr. Welch 
made no statement that the contract was just a formality to set the ball rolling. 
(J,A. 113-114), : 

Mr. Sherwin identified several letters he sent to the general credi- 
tors subsequent to the time that appellant's legal services had been discontinued. 
(J,.A. 73). Ina letter dated June 4, 1959 (appellant's parvices having been 
terminated in April, 1958), Mr. Sherwin stated that the Soe of the Com- 
mittee had incurred a liability for legal services payable to appellant, and 
that the creditors should pay the Committee their respective pro rata share 
of the bill for legal services. (J.A. 125). In another letter to the general 
creditors, Mr.. Sherwin explained to them that if the Freestone Operation had 
been successful the legal fees were to have been paid by the cnedeeations 


However, since the company had not been successful, Mr. Sherwin explained 


to the creditors that they were responsible for their pro rata share. (J. A. i24. 


On cross examination Mr.. Sherwin admitted that he had drafted both letters, 
and that they truly and correctly reflected his thinking and the facts. (J. A. 59- 
60). 

While counsel for appellant was making his opening statement to the 


trial court (there being no jury) the court expressed the view on more than one 


1 6x= 
occasion that appellant's interpretation of the retainer contract was “almost 
incredible. * (J. A. 14). Again during appellant's closing argument, the court 
expressed the view that appellant’s interpretation of the contract is “almost 
incredible, ” “to me it is incomprehensible, ” (J. A. 114). 


In announcing its findings of fact the Court found that “it was agreed 


Welch's firm would be employed at $20.00 per hour plus costs” (J. A. 116). 


The Court further found that when appellant presented the written contract to 
the members of the Committee they: (J. A, 116) 


“. . . objected to the provision making them personally liable 
for the whole bill. 


“A discussion was had between Welch and the Committee 
as to the liability of the members of the Creditors’ Committee 
under Plaintiff's Exhibit 3, as a result of which it was the 
understanding of the defendant members of the Creditors’ 
Committee that in signing the agreement they would be tech- 
nically liable for attorney's fees and costs but that under 
the proposed plan they would control the Freestone Corpora- 
tion, ‘through the Board of Directors, and that if the corpora- 
tion assumed liability for the fees and costs for Mr. Welch’s 
firm, that the individual creditors would not be held responsible 
for the attorney’s fees and costs. At this meeting none of the 
Creditors’ Committee was represented by individual counsel, 
The Freestone Holding Co., Inc., at a later date assumed 
liability for the fees and costs of Mr. Welch's firm, thus 
relieving the defendant signers of Plaintiff's Exhibit 3 from 
liability thereunder. ” 


The Court thereupon awarded a judgment against the three appellees 
on a unique, so-called “pro rata basis” whereby each of the three was required 
to pay appellant that fraction of the total bill owed for legal fees that the particu 
lar appellee’s claim against Freestone bears to the total indebtedness of 
Freestone. As a result appellant was awarded judgments against the three 
appellees totalling $506.95 on his claim against the Committee which was in 


excess of thirteen thousand dollars. This appeal follows. 


Paty ee 
STATEMENT OF POINTS 
The trial court erred: 


1, In disregarding the plain terms of the written contract whereby 


the members of the Creditors’ Committee assumed personal liability for the 


entire bill for legal services. 

2. In basing its interpretation of the written contract on parol testi- 
mony when absolutely no ambiguity existed in the terms eteck 

3. In permitting appellees, for the first time, teoryeaes after appel- 
lant had completed his part of the contract and had submitted his bill, to say 


they did not know of their own personal liability for appellant’s entire bill. 


SUMMARY OF ARGUMENT 

The contract which appellees signed was clear, concise, and com- 
pletely perspicuous and the court erred in basing its interpretation on extrinsic 
evidence. The contract required the members of the Creditors’ Committee to 
pay for appellant's legal services, and it required that such payment be made 
before the first of the month following that in which each bill was rendered. 
Payment for appellant’s services was in no way contingent either on the success 
of his and the Committee's efforts to reorganize Freestone, or on reimburse- 
ment to the Committee from the other general creditors or from Freestone. 
The fact that appellant agreed to serve at much less than his usual minimum 
hourly rate belies any idea of a contingent fee. 

Instead of enforcing the contract and awarding appellant the entire 
amount of the fee for which he sued and which the trial court ipa to be rea- 


sonable, the court committed reversible error by completely setting aside the 
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written contract and substituting therefor the oral one that appellees, for the 
first time, testified to at trial. No basis existed for such action and the court 
did not give any. 
The judgment is not only legally untenable, but is likewise completel 
unrealistic. The court found that the Committee was not liable for appellant’s 
fee because such liability had been “assumed” by Freestone. Yet the court 


went on to award appellant a judgment against each of the appellees on a con- 


tract each had signed agreeing to reimburse the Committee on a pro rata basis 


for the Committee's liability to appellant. Thus we have the incongruous situe 
tion wherein the court held that the Committee is not liable to appellant yet the 
general creditors are liable to the Committee for its “liability” to appellant, 
based on the individual contracts that each creditor signed with the Committee. 
Furthermore, if appellant is to recover the balance of $12,500 owing on his 
fee, he will have to sue each one of the more than 160 creditors in whatever 
jurisdiction they may separately be found. However, such suits would not lie 
because there is no contractual relationship between appellant and the general 


creditors. 
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ARGUMENT 


The Court Erred In Receiving Parol Evidence In Order 


To Interpret The Retainer Contract 


The law is well settled in this jurisdiction that the terms of a written 


contract will not be varied on the basis of oral testimony. In;Gibson v. United 


States, 106 U. S. App. D. C. 10, 12-13, 268 F.2nd 586, 588-9 (1959} this 
Court said: 


“In general, where the parties to a contract have reduced 
their agreement to a writing intended to cover the transaction 
between them, the law deems the writing to be the sole memorial 
of the act, and deprives of legal effect all the othe, utterances 
and understandings of the parties. ” 


See 9 Wigmore, Evidence §2425 (3rd ed. 1940). 


In Simpson Bros. , Inc, v. District of Columbia, 85 U. S. App. D. C. 


275, 279, 179 F.2d 430, 434, cert. denied 338 U. S. 911 (1950) this Court 
pointed out that: 


“, . ..In the absence of ambiguity the intent of the parties to 
a contract must be ascertained from the language thereof without 
resort to parol evidence or extrinsic circumstances. 
* * * 
“The escalator clause involved in the instant case is without 
ambiguity. The district court was therefore bound to apply it as 
written rather than according to some asserted interpretation. ” 


Another statement of this principle is found in Stinson v. New York 
Life Ins. Co., 83 U..S.. App. D. C. 115, 117, 167 F.2d 233 (1948): 


“We face the necessity of interpreting a contract. Our sole 
duty is to find out what was intended by the parties according 
to the expressed or apparent intent manifested by the language 
employed, and give effect to that intention if it can be done 


consistently with legal principles. 
* * * 
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“A court has no basis for relieving one party from 

contract provisions to which he has agreed, merely because 

they operate disadvantageously as to him. be 

See 3 Williston on Contracts, §620, p. 1788 (1936); Kenny Construc- 
tion Co., Inc., v. Allen, 101 U. S. App. D. C. 334, 248 F.2d 656 (1957). 

Therefore, unless there is fraud or ambiguity, the court should not 
rely on parol evidence to interpret the contract. There was not even an allega- 
tion of fraud in this case, so the only possible excuse for giving any credence 
to the chimerical testimony of appellees is on the basis that the terms of the 
contract as written were ambiguous. “Contracts are not rendered ambiguous 
by the mere fact that the parties do not agree upon their proper construction. ” 
Friedman v. Thos. J. Fisher & Co., 88 A. 2d 321, 323 (Mun. Ct. App. D. C. 
1952). 

Actually, none of the appellees nor those of their witnesses who were, 
also signers of the contract (although not defendants below) claimed that they did 
not understand the contract. All of their testimony came out about the same - 
the contract was just a paper to get the ball rolling, and once the company 


“assumed” it, Welch would not hold them liable. Consequently, the trial court 


could not and did not set the contract aside because of either fraud or ambiguity 


Actually, no basis was given by the court for its action in rewriting the contrac 
based on the oral testimony of appellees, which was not supported by one single 
word of written evidence. 

For some reason the court had an apparent feeling from the start 
against appellant’s position. At the very outset of the trial, during the opening’ 
statement, the court interrupted appellant to express the view that the contract, , 


was “almost inconceivable.” A similar view was expressed on several occasion 


Pp i bee 
during the trial, and again during the closing argument, the court interrupted 
appellant to note that “. . . it is almost incredible, ” Because of this feeling, 
we submit that the court was more receptive to the story recited by appellees, 
and was thereby led into reversible error. 

The instant case should be clearly distinguished from those wherein 
an attorney is suing his client on a contract executed after the attorney-client 
relationship has been created. In such a situation, this Court has said that 
there is almost a presumption that the attorney has Sveciesenss himself and 
that the contract is invalid. See Spilker v. Hankin, 88 U. S. App. D. C. 206, 
188 F.2d 35 (1951), where an attorney was suing his client on tive promissory 
notes given to the attorney for his fee after the legal services had been substan- 
tially performed. It was pointed out that the presumption is based on public 


policy as a protection against the strong influence which the confidential nature 


of the relationship creates. Compare Rizzi v. Fanelli, 63 A.2d 872 (Mun. Ct. 


App. D. C. 1949), 

In the present case there is no such problem because the retainer 
contract was discussed and signed at the very outset, before an attorney-client 
relationship had been established. Furthermore, no such claim was voiced by 
any of the appellees, whose only objection was that the company had assumed the 


bill thus relieving them of liability. 


pa 


: The Judgment Is Neither Legally Nor Realistically 


Sound 
Pretermitting the argument that there is no ambiguity iu the contract, 


and assuming arguendo that the court properly received extrinsic evidence in the 
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form of parol testimony to interpret the contract, it will be seen that there is 


no scund basis fer the court's judgment. The court found that the Freestore 


Committee from liability under the retainer contract. However, the court the 
went on to enforce the individual contracts in which appellees, along with most 
of the 160 cther general creditors, agreed to reimburse the Committee for its 
expenses, including legal fees. It is indeed paradoxical to hold that the Commi 
tee is not liable to appellant, yet that the creditors are liable through the Com. 
mittee to appellant for their pro rata share of his fee. Apparently, even though 
the court found that Freestone had “assumed” liability for appellant’s fee, it is 


requiring appellees to “reassume” at least a portion of such liability. 


The trial court held that appellant’s fees were fair and reasonable. 


Even the pro rata judgments which were awarded concede this since there was 
no diminution of the fee. Appellant thus recovers $506 of his fee of more than 
$13,000. Even if he could sue the numerous other creditors in whatever juris~ 
diction they can be found, he would have no cause of action, There is no privit 
of contract between appellant and them, since the contracts which they signed 
were with the Creditors’ Committee. This is obviously the eventuality that 
appellant sought to prevent when he prepared the retainer contract. He told 
the members of the Committee that he would look to them for his fee no matter 
what arrangements they could work out for reimbursement. The fact that he 
agreed to work for a greatly reduced fee clearly indicates that it was not 
contingent. Perhaps if he were employed on a contingent “all or nothing” basis 
the testimony of appellees would have rung true. Compare North American 


Graphite Corp. v. Allan, 87 U. S. App. D. C. 154, 184 F.2d 387 (1950), where 
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this Court pointed out in a suit by an engineer for his fee, that he obviously 
was not working on a contingent fee basis, but was employed on his regular 
fee basis. Also see Gray v. Joseph J. Brunetti Const. Co., 266 F.2d 809 
(3rd Cir. 1959), cert, denied 361 U, S. 826 (1959), which involved a suit by a 
District of Columbia attorney for his fee. Further, the pEovieion in the con- 
tract that appellant’s statements were to be paid within the month rendered 
negative any idea that he was expected to look to the myriad creditors for pro 
rata payment, or to Freestone, which was already deep in debt, for payment. 
If the Committee members believe that Freestone had assumed liability for 
appellant’s bill, thereby relieving them, the Chairman would not have written 
to the creditors admitting the Committee's liability to appellant and seeking 
reimbursement. This testimony was obviously the result of being faced with 
a lawsuit. After admitting liability for several years, it lacks credibility to 
then deny it for the first time on the witness stand. 

The judgment below was rendered as if there was nec written contract, 
and the court had to formulate one from the testimony of the parties. Based 
on all of the testimony, the court apparently found that ae eiiee had not carried 


his burden of proof by establishing by a preponderance of the evidence that his 


oral version of the contract was correct. If the judgment is affirmed, great 


injustice will be done not only to appellant but also to the parol evidence rule 


and to the integrity of a written contract. 


sv laos 
CONCLUSION 
Wherefore, it is respectfully urged that the judgment of the lower 


court be set aside and that the case be remanded with directions to enter a 


judgment against appellees for the full amount of the fee claimed. 


E, Tillman Stirling 
John A. Kendrick 


Attorneys for appellant 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CIVIL DIVISION 


Vincent B, Welch 
710 Fourteenth Street, N. W. 
Washington 5, D. C. 


Plaintiff 


ve Civil Action No. 1824-59 
Robert W. Sherwin 
c/o Auth Brothers, Inc. 
1262 Fifth Street, N. E. 
Washington, D. C. 


Auth Brothers, Inc. 
1262 Fifth Street, N. E. 
Washington, D. C. 


James Dawson 

Dawson, MacLeod & Stivers 
1612 K Street, N. W. 
Washington, D. C. 


Adolph B, Bondy 

c/o Bondy Fixture Company, Inc. 
5006 Minnesota Avenue, N. E. 
Washington, D. C. 


Bondy Fixture Company, Inc. 
5006 Minnesota Avenue, N. E. 
Washington, D. C. 


William Doolan 

c/o Doolan Electric Company 
Rear of 1234 - 13th Street, N. W. 
Washington, D. C. 
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Doolan Electric Company 
Rear of 1234 - 13th Street, N. W. 
Washington, D. C. 


Defendants 


) 
) 
) 
) 
) 
) 
) 


[ Filed November 21, 1960 _/ 
AMENDED COMPLAINT ON AN ACCOUNT 

1, The amount involved in this suit, exclusive of all costs, 
interests, and just set-offs exceeds $3,000. 00, and this Court has juris- 
diction pursuant to Section 11-306 of the District of Columbia Code, 1951 
Edition, 

2. On or about November 14, 1957, plaintiff, Vincent B, Welch, 
and defendants, who were all members of the Creditors’ Committee of a 
corporation known as the Freestone Holding Company, Inc., entered into a 
written agreement wherein defendants, jointly and severally, and as agents 
for the respective companies which they represented, and which are named 
as defendants, contracted to pay plaintiff at the rate of $20.00 per hour for 
legal services rendered on behalf of defendants by plaintiff and any other 
attorneys in plaintiff's law firm, Defendants likewise contracted to pay 
plaintiff for any out-of-pocket expenses incurred in connection with the legal 
services performed on behalf of defendants, A copy of said agreement is 
attached hereto as Exhibit“A*. The remaining joint and several obligors 
under the contract are out of the jurisdiction of this Court, 

3. Pursuant to the said contract the plaintiff and other members ~*~ 
of his law firm performed legal services and incurred out-of-pocket expenses 


during the period from November 12, 1957, through April 18, 1958, the lega 


services amounting to $12,870.00 and the out-of-pocket expenses to $533.94, 

a total of $13,403.94. The defendants have only paid a total of $685.53 on 

this account to date, leaving a balance presently due and owing of $12,718, 41. 
WHEREFORE, Plaintiff demands judgment against defendants, 


jointly and severally, in the amount of $12,718.41 plus costs and interest. 


WELCH, MOTT & MORGAN 


Donald E, Bilger 

710 - 14th Street, N. W. 
Washington 5, D. C. 
Sterling 3-0511: 


BURTON, HEFFELFINGER, McCARTHY 
& KENDRICK 


John A. Kendrick 
1005 Investment Building 
Washington 5, D. C. 
National 8-5578 
Attorneys for Plaintiff 
/ Filed November 30, 1960 7 
STIPULATION 
IT IS STIPULATED, By and between the parties hereto: that the 


auswer filed to the original complaint may be considered as an answer to 


the amended complaint, and the cause is to remain on the daily assignment 


for trial. 


BURTON, HEFFELFINGER, McCARTHY 
& KENDRICK 


Attorneys for Plaintiff 
FRIEDLANDER & FRIEDLANDER 


By: 
Mark P, Friedlander 
Attorneys for Defendants, Robert W. 
Sherwin, Auth Brothers, Inc., and 
William Doolan 


John Idomir 
Attorney for Defendant, James Dawson 


/ Filed July 1, 19607 


ANSWER OF DEFENDANT DAWSON 
First Defense 
The complaint fails to state a claim upon which relief can be 
granted, 
Second Defense 
1, Defendant Dawson admits that he is a signatory to the docu- 
ment attached to the complaint as exhibit“ A”, but denies that he is in- 
debted to the plaintiff in consequence of such alleged agreement. 
2. Defendant Dawson denies each and every other allegation not 
herein specifically mentioned, 
WHEREFORE, having fully answered, defendant Dawson prays 


that the complaint be dismissed, 


/s/ 


John Idomir 
804 Edmonds Building 
917-15th St., N. W. 
Washington 5, D,. C. 
Attorney for Defendant Dawson 
/ CERTIFICATE OF SERVICE / 
/ Filed July 21, 1959/7 


ANSWER OF WILLIAM DOOLAN AND DOOLAN 
ELECTRIC COMPANY TO COMPLAINT 


First Defense 
The complaint fails to state a cause of action against William 
Doolan or the Doolan Electric Company upon which any relief can be 
granted, | 
Second Defense 
There is no company, either a corporation, partnership, or 
individual proprietorship, under the name of the “ Doolan Electric Company.” 
Third Defense 
Your Defendants say that the Plaintiff was and is a member of the 
law firm of Welch, Mott & Morgan, Said firm was employed by the Free- 
stone Holding Company, a corporation. Plaintiff and his partners and their 
wives were substantial stockholders of said Freestone Holding Company. The 
Plaintiff and/or his business associates became substantial creditors of the Free- 
stone Holding Company by his employment as attorney. Because of the 


failure of the Freestone Holding Company and its directors to pay the Plain- 


tiff and/or his partners’ fees, said Plaintiff and/or his partners withdrew 


from the representation of the Freestone Holding Company a short time 
before a scheduled creditors’ meeting. At the meeting of the creditors 

the Plaintiff appeared as a creditor and was elected to the Creditors’ Com- 
mittee as a member thereof, 

As a result of the meetings with the Creditors’ Committee the 
Plaintiff undertook as attorney for the creditors to form a new corporation, 
have its stock issuance approved by the Securities ExChange Commission, 
and arrange for the acquisition by such new company of the assets of the 
Freestone Holding Company, which at that time was in very bad financial 
condition. 

After his employment he persuaded the members of the Creditors’ 
Committee to sign the document which is marked as “Exhibit A” to the 
complaint. The signature of the defendant Doolan was obtained on the 
representation that if the Freestone Holding Company accepted the obliga- 
tion of the fees of the Plaintiff there would be no responsibility or liability 
on this Defendant. The Freestone Holding Company did accept the obliga- 


tion by formal action at its Directors’ meeting. 


Fourth Defense 


The agreement sued upon was made between an attorney and his 
clients after the employment, and there is a presumption that it is invalid; 
and the Defendant says that said contract is unfair and the provisions con- 


stitute an overreaching by the Plaintiff of the Defendants. 


Fifth Defense 
These Defendants deny that the Plaintiff performed the services 
contracted for, and further deny that the amount sued for is a fair and 
reasonable figure for such services as said Plaintiff may prove he per- 
formed under the arrangements. 
Sixth Defeuse 
Defendant, William Doolan, says that there can be no responsi- 
bility upon him as agent for the company sued herein, 
FRIEDLANDER & FRIEDLANDER 
By: 
Mark P, Friedlander 
/ CERTIFICATE OF SERVICE / 
[ Filed September 28, 1959 7 
ANSWER OF AUTH BROTHERS, INC. TO COMPLAINT 
First Defense 
The complaint fails to state a cause of action upon which any relief 
can be granted, 
Second Defense 


Your Defendant, Auth Brothers, Inc., never entered into any 


agreement with the Plaintiff, and did not execute, directly or indirectly, 


the agreement sued upon. 
Third Defense 
Your Defendant says that the Plaintiff was and is a member of 


the law firm of Welch, Mott & Morgan, Said firm was employed by the 


Freestone Holding Company, a corporation. Plaintiff and his partners 

and their wives were substantial stockholders of said Freestone Holding 
Company. The Plaintiff and/or his business associates became substantial 
creditors of the Freestone Holding Company by his employment as attorney. 


Because of the failure of the Freestone Holding Company and its directors 


to pay the Plaintiff and/or his partners’ fees, said Plaintiff and/or his 


partners withdrew from the representation of the Freestone Holding Com- 
pany a short time before a scheduled creditors’ meeting. At the meeting 
of the creditors the Plaintiff appeared as a creditor and was elected to 
the creditors’ committee as a member thereof, 

As a result of the meetings with the creditors’ committee the 
Plaintiff undertook as attorney for the creditors to form a new corporation, 
have its stock issuance approved by the Securities Exchange Commission, 
and arrange for the acquisition by such new company of the assets of the 
Freestone Holding Company, which at that time was in very bad financial 
condition, 

After his employment he persuaded the members of the creditors’ 
committee to sign the document which is marked as “Exhibit A” to the 
complaint. 

The signatures of the membersof the committee were obtained on 
the document under an agreement that if the Freestone Holding Company 


accepted the obligations of the fee of the Plaintiff there would be no 


responsibility or liability on the signers of the agreement, The said 
corporation did accept the obligation by formal action at its tere 
meeting. ; 
Fourth Defense 
The agreement sued upon was made between an attorney and 
his clients after the employment, and there is a presumption that it is 
invalid; and the Defendant says that said contract is unfair aod that the 
provisions constitute an overreaching by the Plaintiff of the Defendant, 
Fifth Defense 
This Defendant denies that the Plaintiff performed the services 
contracted for, and further denies that the amount sued for is a fair and 
reasonable figure for such services as said Plaintiff may prove he per- 
formed under the arrangements, | 
Sixth Defense 
Defendant, Auth Brothers, Inc., says that it is not responsible 
as a principal, either disclosed or undisclosed, 


FRIEDLANDER & FRIEDLANDER 


By: 


Mark P, Friediander 


/ CERTIFICATE OF SERVICE / 
[ Filed September 28, 1959 // 
ANSWER OF ROBERT W. SHERWIN TO COMPLAINT 


First Defense 
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The complaint fails to state a cause of action upon which any 


relief can be granted. 


Second Defense 


The Defendant, Robert W. Sherwin, was the chairman of the 
creditors’ committee and accepted the contract sued upon as such 
chairman. 

Third Defense 

Your Defendant says that the Plaintiff was and is a member 
of the law firm of Welch, Mott & Morgan. Said firm was employed by 
the Freestone Holding Company, a corporation, Plaintiff and his part- 
ners and their wives were substantial stockholders of said Freestone 
Holding Company. The Plaintiff and/or his business associates became 
substantial creditors of the Freestone Holding Company by his employ- 
ment as attorney. Because of the failure of the Freestone Holding Com- 
pany and its directors to pay the Plaintiff and/or his partners’ fees, said 
Plaintiff and/or his partners withdrew from the representation of the 
Freestone Holding Company a short time before a scheduled creditors’ 
meeting. At the meeting of the creditors the Plaintiff appeared as a 
creditor and was elected to the creditors’ committee as a member thereof, 

As a result of the meetings with the creditors’ committee the 
Plaintiff undertook as attorney for the creditors to form a new corporation, 
have its stock issuance approved by the Securities Exchange Commission, 


and arrange for the acquisition by such new company of the assets of the 
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Freestone Holding Company, which at that time was in very bad 
financial condition, 

After his employment he persuaded the members of the 
creditors’ committee to sign the document which is marked as 
“Exhibit A” to the complaint. The signature of the defendant Sherwin 
was obtained on the representation that if the Freestone Holding Com- 
pany accepted the obligation of the fees of the Plaintiff there would be 
no responsibility or liability on this Defendant, The Freestone Holding 
Company did accept the obligation by formal action at its Directors’ 
meeting. 

Fourth Defense 

The agreement sued upon was made between an attorney and 
his clients after the employment, and there is a presumption that it 
is invalid; and the Defendant says that said contract is unfair and that 
the provisions constitute an overreaching by the Plaintiff of the Defendant. 

Fifth Defense 
This Defendant denies that the Plaintiff performed the ser- 


vices contracted for, and further denies that the amount sued for is a 


fair and reasonable figure for such services as said Plaintiff may 


prove he performed under the arrangements, 
Sixth Defense 
Defendant, Robert W. Sherwin, says that there can be no 


responsibility upon him as agent for the company sued herein, 
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FRIEDLANDER & FRIEDLANDER 


By: 
Mark P, Friedlander 


Attorneys for Defendant 


/ CERTIFICATE OF SERVICE / 


[ Filed February 14, 1961 _/ 


JUDGMENT AFTER TRIAL BY COURT 

This cause came on to be heard on the 27th day of January 
1961, and was further proceeded with on the 30th and 3lst days of Jan- 
uary, and was concluded on the Ist day of February 1961, was argued 
by counsel and thereupon, upon consideration. 

It is by the Court, this 14th day of February 1961, Ordered, 
Adjudged and decreed that the Plaintiff recover of the defendant, Auth 
Brothers, Inc. the sum of $66.42; and it is further; 

Ordered, Adjudged and Decreed that the Plaintiff recover from 
the defendant, William Doolan, the sum of $107.70; and it is further; 

Ordered, Adjudged and Decreed that the Plaintiff recover from 
the defendant, James Dawson, the sum of $332. 83; and it is further 

Ordered, Adjudged and Decreed that as to the defendants 
Robert W. Sherwin and the Doolan Electric Co, (there being no suable 
entity known by this name) the Plaintiff take nothing and that the action 
be and it hereby is dismissed on the merits; that the said Defendant, 


Robert W. Sherwin have and recover from the Plaintiff his costs in 
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the action, and that said defendant have execution therefor; and it is 


further; 


Ordered, Adjudged, and Decreed that the Plaintiff's recovery 


against the first three named Defendants herein--namely, Auth Brothers, 
Inc., William Doolan, and James Dawson, being for less than the juris- 
dictional amount, the Plaintiff shall not recover costs in this action, but 
may have execution for the judgments hereinabove set forth) 
/s/ Hart 
Judge 
/ CERTIFICATE OF SERVICE / 
/ Filed March 16, 1961 7 
NOTICE OF APPEAL 
Notice is hereby given this 16th day of March, 1961, that 
Plaintiff hereby appeals to the United States Court of Appants for the 
District of Columbia from the judgment of this Court entered on the 
14th day of February, 1961 in favor of Robert W. Sherwin as against 
Plaintiff's claim; and in favor of the Plaintiff in the claim ok Auth 
Bros., Inc.; William Doolan Electric Company and James Dawson, 
/s/ John A. Kendrick 
Attorney for 


Vincent B. Welch 
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OPENING STATEMENT ON BEHALF OF PLAINTIFF 


BY MR. KENDRICK 
Washington, D. C. 
Friday, January 27, 1961 
* * * * 
THE COURT: Well it seems almost incredible to me thata 
man who has.a claim -- What is the lowest claim represented here today? 
MR. FRIEDLANDER: $3300.00 from the Auth Company. 
THE COURT: It seems incredible to me that the Auth Company 
who has a $3300.00 claim against an insolvent corporation would say, 
I am perfectly willing to personally guarantee legal expenses four times 
my questionable claim against this insolvent corporation. That seems 
almost incredible. 
* * * * 
13 THE COURT: When you spend $12,000 looking for $3300.00, 


you are not doing so good. 


* * * 
VINCENT B. WELCH 
* * 
DIRECT EXAMINATION 
BY MR. KENDRICK: 
* * * * 
ll Q Now, Mr. Welch, directing your attention to sometime in 


the month of November in 1957, would you state whether ‘or not you were 
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contacted by any one or more of the defendants in this case? 

12 A Yes, sir, <A creditors’ meeting of the Freestone Holding 
Company was called on November 5, 1957, at which time a Creditors’ 
Committee was formed. I was named as one of the members of that 
committee of 15, and it was at that time that I met the other members 
of the Creditors’ Committee. 

* * 
BY MR. KENDRICK: 

Q Now, upon the selection of these 15 members to this 
Creditors’ Committee, was there subsequently a meeting held of this 
smaller group? 

A Yes, sir; it was held immediately thereafter, a matter 
of minutes after the conclusion of the creditors’ meeting. 

Q And what transpired at that meeting, can you tell us? 

A There was a general discussion of what we Save supposed 
to do, what steps were supposed to be taken, where we eee from there. 
I don’t know that any of us or many of us were very familiar with what 
a Creditors’ Committee was supposed to do. Mr, Sherwin was elected 


chairman, 


Q That is Robert W. Sherwin, one of the defendants here? 


A Yes, sir, And Mr. Adolph Bondy was elected secretary; 
and there was a brief discussion of the necessity of employing counsel, 


The decision was made to defer any selection until the subsequent meeting 
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so that everybody on the committee could have an opportunity to con- 
sider this question and make recommendations to the Creditors’ Com- 
mittee members at the next meeting. 

Q Let me interrupt you there one second. Was it a con- 
census of the meeting that counsel should be obtained? 

A Yes, sir. 

Q What was your own personal contribution so far as sug- 
gestion or advice with regard to the need for employing counsel at that 
meeting? 

A Iam sure that I recommended it. I guess there isn't 
much to add to that. I think everybody present felt that this was probably 
the next step. Ieither suggested it or concurred in the thought, I don't 
recall now whether I brought the question up or whether someone else 
present did, but we all pretty much all recognized the necessity of having 
somebody to advise the committee in a legal capacity. 


* * * * 


15 Q Now, you stated that the meeting on November the 5th 


of the Creditors’ Committee adjourned for the purpose of coming up 


with suggestions for counsel, When did the Creditors’ Committee meet 
again? 
A On November 12, 1957. 


Q And where was that meeting held? 
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A That was held in Tino’s -- I believe that is correct -- 
Restaurant in Alexandria. 
Q Do you recall who was present at that meeting? 


A I couldn't tell you exactly who was present at 'that 


meeting. I know that the majority of the Creditors’ Committee were 


present. I can name probably most of those present. I know that 
they all weren't present. 

Q Was Mr, Sherwin there? 

A Yes, sir. 

Was Mr. Bondy there? 

Yes, sir; I believe so. 

Mr. Doolan? 

A I don’t recall if Mr. Doolan was there; he may have 
been present. 

How about Mr. Dawson? 

I think Mr, Dawson was. This is a long while back to 
remember what members were present at what meeting, Seeare the 
members present varied from meeting to meeting. I think so, but I 
could be mistaken. 

Q What occurred with regard to this question of employ- 
ment of counsel at that meeting of November 12th? 
A There was quite extensive discussion regarding appoint- 


ment of counsel. Various members of the committee had consulted 
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with their own attorneys or their own companies and proposed names 


of counsel, I proposed names of counsel myself. As a matter of 


fact, I am quite positive that I recommended the possible employment 
of Mr. Greenbaum or Mr, Goodman. 

Q Is that Harry Goodman? 

A Yes. 

Q A member of the Bar of this Court? 

A Yes. Iam not positive of that whether I recommended 
him, but I do, know that I recommended employment of experts in bank- 
ruptcy law. 

Q Now, I wonder if you can tell us as well as you can -- 
What I am asking for, essentially, is a word picture of just exactly 
what transpired at that meeting with regard to the selection of counsel 
and, if counsel were finally selected, how it was done, so that His 
Honor can almost visualize or be a participant in the meeting. 

* * * * 
18 THE WITNESS: Well, it is a little hard, looking backwards, 
to imagine what took place or how it could have taken place this way. 

I testified earlier that at the meeting on November 5 -- 

* * * * 

THE. WITNESS: That there was a discussion of counsel then 
and the members of the committee were going to go to their respective 
attorneys and/or attorneys representing those companies for suggestions 


of counsel to the Creditors’ Committee. 
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So, we get to the November 12 meeting: Different members 
of the committee expressed their views with respect to who ‘should 
be employed as counsel. I recall that some had specific names 
recommended by their own attorneys. I know that I gave names myself 
that I recommended who were experts in the field of bankruptcy law. 
Several members of the committee pointed out to the other 
members of the committee who were not as familiar with this fact that I 
had lived the Freestone problem for several months, pointing out that 
there were hundreds and hundreds of hours work done in connection with 
that problem -- meetings lasting from 7 o'clock in the evening to 3 
o’clock in the morning on innumerable occasions. There were literally 
thousands and thousands of facts in connection with the Holding Company's 
problems up to that point. There were some seven different corporations, 
There were some six or seven different types of activities. ‘There were 
legal problems; S.E.C. problems; financing problems; operating prob- 
lems; Maritime lien problems. The company was hopelessly at that 
point insolvent, 
20 MR. FRIEDLANDER: If Your Honor please, I think the ques- 
tion to the witness was to tell us what happened on November 12th. 


THE COURT: Well, what he is doing, I think, is that some 


of the people were calling other members’ attention to this situation, 


I will overrule the objection, 
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THE WITNESS: Mr. Bell, who was present at the November 
12th meeting, was a member of the board of directors of Freestone 
Holding Company and he had lived through this with me. 


Most of the members of the Creditors’ Committee had not 


lived through this situation. So the point being made was that while 


I might not classify myself as a bankruptcy expert, that the knowledge 
which I and the other members of my firm had of this case, in their 
words, would be invaluable to this committee. 

21 The recommendation was made by more than one member of 
the Creditors’ Committee that this would be more valuable than employ- 
ing another attorney who might be more expert in bankruptcy law but 
who would have to spend innumerable hours and a considerably heavy 
fee to bring himself up to the point where I was simply as a knowledge 
of the factual situation. When I say factual situation, I also include the 
legal problems that had been analyzed and would continue. 

These corporations were still in existence, Freestone was 
still operating. The problems that existed with the Holding Company 
and the subsidiary corporations still existed. 

I believe I was asked the question: Do you think that a bank- 
ruptcy expert could come in and take it from here, or would he have to 
familiarize himself with the whole situation? I told them that in my 
judgement, if I were hired in a similar situation, I would have to find out 


the entire factual picture before I could go from there legally. 
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I, personally, and on behalf of my firm, didn’t have the 
slightest desire to be counsel to this Creditors’ Committee and I 
stated it in as many different ways as I knew how. I think, as a 
matter of fact, I used quite strong language to say so. 

I had invested in this corporation on what I later leancied 
to be not a factually correct picture of the corporation. I had served 
as counsel to the company and had not been paid. I was sick and tired 
of the whole situation. I didn’t want the job and I said so in as many 
different ways as I knew how, and kept suggesting that they get Mr. 
Greenbaum or somebody like that. 

22 But the entire committee -- I don’t recall anybody dissenting -- 

insisted upon me taking the job. Won't you please reconsider? In the 
long run, as a matter of fact, you will save us some money rather than 
having somebody who would have to familiarize himself with the situation. 
Can’t you get a bankruptcy man to help you if you need him sometime? 

Then we discussed the basis upon my representation should I 
consider to serve. I did not agree to serve until we ironed a all of 
these facts and all these understandings. It was quite a lengthy meeting 
on this subject and nothing else that I consider of any importance. 

I specified the amount of the charge per hour. I agreed toa 
reduction on normal fee to $20.00 an hour because of the interest that 


I had had in this case to this point. I insisted that our bills |be paid 


when rendered and not repeat the Freestone Holding Company experience 
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of keeping sending bills and nobody paying any attention to them other 
than to procrastinate upon their payment, I insisted that the Creditors’ 
Committee and the members thereof be responsible for the bills, and 

it says so in the contract of employment dated the 14th, numbered para- 
graph 4. 

I said, I don’t want the problem I had with the Freestone 
Holding Company of trying to chase all over the place trying to collect 
some money. I don't want to have to pursue all of you individually. I 
don’t want to -- I think I said -- chase all over the United States to try 
to collect. 

Then we discussed how the Creditors’ Committee members 
might not have to pay. There was a specific discussion, Well now, if 
this works out successfully and this is a successful operation, then the 
Holding Company ought to pay this bill, They got us in this soup and 
if we get them out of it or help to get them out of it, then morally they 
owe the money. We all agree this was so. And I certainly agreed and 
said so, that should the Holding Company assume this obligation and 
pay it, naturally that was the end of any obligation of the Creditors’ 
Committee or the Creditors’ Committee members. 


We also discussed at some length collecting the fee and any 


other fees or expenses, including accounting fees or specialized counsel 


fees, from the members of all the creditors. And to that end, subse- 


quently, we assisted the Creditors’ Committee in attempting to get such 
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agreements and actually got such agreements, running from the credi- 
tors themselves to the Creditors’ Committee agreeing to let the Credi- 
tors’ Committee represent them and to underwrite and pay fox the ser- 
vices and any legitimate expenses of the Creditors’ Committee on a pro- 
rata basis, We obtained an implementation of this discussion -- 

24 THE COURT: What was that last that you said concerning the 
prorata basis? : 

THE WITNESS: There was approximately $650,000 owed by 
Freestone Holding Company to some 165 creditors, or thereabouts. It 
was realized that the Creditors’ Committee wasn't owed all this money 
and that they were serving on behalf of the creditors; so, why should 
the Creditors’ Committee have to pay all the bills for all the creditors 
even though the Creditors’ Committee, I believe, represented approxi- 
mately two-thirds of the total indebtedness or thereabouts? | 


This subject was discussed: Shouldn't the creditors have to 


pay the bill? Yes. Which would include members of the Creditors’ 


Committee themselves, of course, who were owed money. 

We subsequently, in implementation of this, assisted the 
Creditors’ Committee in getting written, signed authorizations from 
as many creditors as we could to the Creditors’ Committee so that the 
creditors agreed on a prorata basis to pay their share of the Creditors’ 
Committee expenses, including legal services. In other Soeay: -- if 


I can use a mathematical illustration -- suppose the indebtedness was 
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$600,000 and I amacreditor who is owed $100,000 but I am nota 
member of the Creditors’ Committee, I sign an agreement to mem- 


bers of the Creditors’ Committee saying, When this is all over, 


since you are really serving for me as well as all of the other cred- 


itors, I will pay one-sixth of the legitimate expenses. The individual 
who is owed only $3,000 -- for mathematical purposes, let me use 
$5,000, would owe one hundred twentieth of the expenses of the Cred- 
itors’ Committee; and so on, depending upon what the amount of indebt- 
edness was. 

25 To further illustrate, if every creditor signed this agreement 
authorizing the Creditors’ Committee to act in their behalf and agreed 
to pay all legitimate expenses of the Creditors’ Committee, all of the 
legitimate expenses of the Creditors’ Committee would have been paid 
in full by 165 creditors. 

THE COURT: Prorata? 

THE WITNESS: Prorata, yes. 

THE COURT: And that was discussed at the meeting on 
November 12th? 

THE WITNESS: Yes, sir. 

26 However, and this was discussed also: I recognize the pos- 
sibility of the corporation, that is, Freestone Holding Company, pay- 
ing this bill as they rightfully should have should they be successful. 


If that happened, the Creditors’ Committee owed nothing. 
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The second possibility was: Even if it was not successful and 
the Holding Company refused to pay the bill, the Creditors’ Committee 
still would only have to pay their prorata share because all of the cred- 
itors, or as many as we could get, would pay their prorata share. So 
that a man sitting on the Creditors’ Committee who is only owed some 
$3,000, could figure that he himself would be stuck for -- if you want 
to use that expression -- something like one-one hundred and sixtieth 
of the bill. So there was no particular qualm on this point. : Dividing 
160 against any kind of a bill wouldn't amount to much. 

But -- and this is the point that is important and was dis- 
cussed and was understood, because I stated it then as strongly as 
Iam stating it now and perhaps a little bit stronger: I dante cave how 
you are paid, if the corporation pays you or if the creditors pay you, 
but I expect to get paid and I expect you to underwrite. I have had 
experience with this corporation of not being paid and I don't expect 
to have that experience again. Now, if the corporation won't pay all 
of it or won't pay any of it and you collect some from the creditors as 
a whole, then you are to make up the difference and I am looking at you 


members of this Creditors’ Committee to underwrite this obligation, 


27 Nothing was more clearly understood. I said it I don’t know 


how many different ways. We put it in writing in an agreement. I 
have never talked as strongly to a client on the subject of fees as I did 


in this case and I hope I don’t have to again. 
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The situation at that time is just as I am describing it. There 
were two conditions proposed, just to make sure that it was perfectly 
okay: I insisted upon the Creditors’ Committee members present con- 
tacting the non-present members of the Creditors’ Committee and ex- 
plaining the situation so that they would all agree or I would not serve 
as counsel. And they took it upon themselves to do so, and reported 
back later they had done so. 

THE COURT: Did they report which creditors had been con- 
tacted and which had not? 

MR, KENDRICK: To make certain that Your Honor under- 
stands, this was the members of the committee, not all of the creditors. 

THE COURT: But he says, and I assume he is testifying of his 
personal knowledge, that he insisted that the members of the committee 
contact each and every individual creditor, the 166 -- 

28 MR. KENDRICK: No, Your Honor. I thought that his 
statement had misled Your Honor. I think his testimony was, or it 
was intended, that the present members, those who were there in body, 
at the meeting contact the members who were absent from that meeting. 

THE COURT: Of the Creditors’ Committee? 

MR. KENDRICK: Yes, sir; and explain it to them. 

THE WITNESS: Yes, sir, that was the fact. 


In other words, there were perhaps 8 or 9 or 10 members of 


the Creditors’ Committee present at the November 12 meeting at Tino’s 
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Restaurant. We took up most of a long table. I don't now recall the 
exact number; I wasn’t counting at the time. 

But I wanted to make certain that those absent members of 
the Creditors’ Committee fully understood what we had talked about 
and the basis of my representation, or I would refuse to bere If 
there was one dissident member of the Creditors’ Committee, I would 
refuse to serve; and so stated. 

Later it was reported that they had been contacted and later 
some who were not present signed, leading me to believe that this had 
been discussed with them. 

29 The second condition -- and I made this just as Stee -- was 
that I recognized the fact of an allegation of conflict of iatereet: Having 
served as counsel to the Holding Company, being a stockholder and 
being asked to serve as counsel of the Creditors’ Committee could well 
be alleged to be two or three masters. I am well aware of a conflict of 
interest possibility in legal representation and I was the one that raised 
this question, nobody else. 


Under normal circumstances, I would give them the opportunity 


of determining whether this was all right or not if I felt there existed 


any possibility of conflict of interest. In other words, I wouldn't say, 
If it’s all right with the company, I'll serve as counsel. I wouldn't give 
them the chance to determine whether it was all right or not ifI sawa 


conflict of interest. 
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But the situation was a very peculiar one with respect toa 
conflict of interest possibility. Here was a corporation which had no 
really distributable assets. It had equities but where there was an 
equitable legal right, there was also a legal right in somebody else 
who could take away the assets leaving the equity valueless. 

As a consequence at that moment, because of a losing oper- 
ation, there wasn’t anything to distribute to any creditor; there wasn’t 
anything to give to any stockholder. Unless we all got together and 
rowed the same boat, it was going no place but down -- where it even- 
tually went. 

That being the case, I felt that with my knowledge as a stock- 
holder, my knowledge as counsel to the Holding Company, and as a 
creditor that I could serve equitably and fairly to the parties and still 
serving the Creditors’ Committee. As we many times said, If we 
don’t do this together, we are going no place. If this isn’t mutually 
satisfactory to stockholders, company and creditors, there isn’t any 
possibility of success. 

With that thought in mind, I made the second condition of my 
employment: the fact that the Holding Company approve my employ- 
ment as counsel to the Creditors’ Committee before I would serve. 


Mr.:S. J. Bell, who is a member of the Board of Directors 


of the Holding Company, agreed to clear this with the Holding Company. 


He reported back the next day that it had been cleared and subsequently 
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reflected it had been cleared. I then agreed to serve as counsel but 
only on those bases and I don't know how to put it as strongly asl 
put it then because I was more insensed about the situation then than 
Iam now. 

* * * * 

33 THE WITNESS: -- that the members of the Creditors’ Com- 
mittee would end up paying this bill in all probability; certainly no 
feeling that one member of the Creditors’ Committee would end up 
paying the bill. Here were a group of reputable businessmen who had 
joined together. Everybody felt that they would join in paying. They 
didn’t even have to expect to do this because there were 165 eoaditbes: 
all reputable organizations in the Washington area, who asia they 
would pay the bill or three-quarters of the bill. Besides everybody 
was hopeful it would work out so the corporation would pay the bill. 

It might have ended up as the underwriting of a small portion. I 
didn’t want the Creditors’ Committee to have to pay this whole bill; 


I didn’t want individual members to pay the whole bill. 


As you look back on it, it looks unfair. But at the time nobody 


expected this would happen except that I said, I expect you to pay no 
matter where you get the money. 

THE COURT: It seems to me what you are saying then is 
that they didn’t expect it and it wasn't their intent. It seems to me 


you are saying yourself out of court. 
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THE WITNESS: No, Your Honor. What was understood 
clearly was that they agreed to underwrite what was not paid. 

They did clearly understand, I believe, that if the bill 
wasn't paid by the corporation, if the bill wasn’t paid by the cred- 
itors, they would have to pay it. 

35 THE COURT: One individual might have to pay the whole 
thing -- Do you think they understood that clearly? 

THE WITNESS: I think they understood or I don’t know 
how to say it strongly enough for them to understand. 

THE COURT: You mean, you think a creditor -- one of them 
here had $3300 -- that he understood clearly that he might have to pay 
legal fees three times that claim? 

THE WITNESS: I don’t think he thought he was going to have 
to. I think he understood, as a business man, what he was saying 
by underwriting. 

THE COURT: You think he understood what he was saying 
was If the legal fees are three times the amount of my claim and if 
the others don’t pay it, I have got to pay it? 

THE WITNESS: I think that as business men they understood 
what underwriting meant. 


* * bd * 


40 THE COURT: Let me ask you this: This seems to be an extra- 


ordinary thing tome, Mr. Welch. Mr. Sherwin, for example, had not 
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the slightest personal interest in this matter, I take it. Did the cor- 
poration owe Mr. Sherwin anything? : 

THE WITNESS: No, sir, I don't believe so. 

THE COURT: And yet it was the intent that he wold personally 
become liable for fees as high as $13,000 even if he had wot tataeaat in 
the matter personally? : 

THE WITNESS: Well, in light of my preceding testimony, Your 
Honor, that was the understanding of those present although they hoped 
this wouldn’t be so. 3 

THE COURT: Yes. But why him, personally? What was it 
that made you want him to become personally liable rather than Auth 
Company, and Auth Company itself has no liability whatever? What 
prompted that kind of an agreement? You all must have had something 
in mind. 

THE WITNESS: The preceding unpleasant experience in con- 
nection with the representation of the Holding Company tate as col- 
lection of fees was concerned. I recognized this as being a harsh agree- 
ment. I wouldn't have cared even at that time had it been rejected; in 
retrospect, I certainly wished it were. I realized I was canes a rugged 
agreement andI said so. I sort of hoped they wouldn't eee and said 


that too. I wanted out, to use slang language. 


42 THE COURT: What consideration ran to Mr. Sherwin from this 


thing? 
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THE WITNESS: He was an officer, I believe, of Auth 
Brothers. His company would benefit by a successful conclusion of 
this matter and by his company being paid when it was over. The 
employment of legal counsel was considered necessary to accomplish 
this objective, and I would think he had that in mind at the time when 
he entered into the agreement hoping, I realize, that he would never be 
held accountable for this as much as anybody else who enters into a con- 
tract with other people hoping that the others are going to honor their 
obligations; but if they don’t, you are legally bound. I have entered into 
scores of agreements like that where the others backed out and I was 
caught for the whole business. 

THE COURT: It could be understandable, perhaps, why Auth & 
Company would enter into such an agreement but it’s almost incredible 


to me that rather than asking Auth & Company to do it, you ask an individual 


officer to do it personally and he agrees. That that could have been the undeyx 


standing almost stretches ones credulity. 

THE WITNESS: Your Honor, I didn't know Auth Brothers or any 
of the other companies. All I knew was that I was sitting in a meeting 
with some gentleman who were wanting to employ me as counsel. 

43 THE COURT: You didn’t know Sherwin represented Auth 
Brothers? 
THE WITNESS: I don’t think that I knew who represented whom 


at the time. All 1 knew was that these were members of the Creditors’ 
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Committee. I certainly was present during the meeting when they said, 

I nominate Mr. so and so of such and such a company, but there were 

165 companies, I can't now tell you, Your Honor, whether I knew 

whether Mr. Sherwin did represent them or didn’t. esvay, I didn’t know who 
Auth Brothers were, 

THE COURT: Well, did you have a list of the creditors? 

THE WITNESS: Yes, sir. During the course of the latter part 
of my representation of the Holding Company, I am sure we had in our 
possession a list of the creditor companies but it was a myriad of com- 
panies and names, to a large extent meaningless to me. : 

Ican only repeat, Your Honor. I recognize it as a are agree- 
ment, I stated it was a harsh agreement, But I expected it'to be lived up 
to and if it wasn’t agreeable, I didn’t want to be counsel, I said it in every 
way I knew how, 

THE COURT: All right. 

* * 
BY MR. KENDRICK: 


Q Now, when were steps taken to implement that discussion 


and obtain both the authorization of the creditors as well as their pledge 


for a prorata share? 
A You are referring to the other creditors, not the mem- 
bers of the Creditors’ Committee? 


Q Yes. 
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A A meeting was called of all of the creditors for November 


20, 1957 at the Continental Hotel here in Washington. At that time, the 
creditors’ plan which had been approved by the Creditors’ Committee 
was explained to all of those creditors present. I believe there was 
some 40, 50, 60 or 70 people present, 

There was then a question-and-answer period regarding the 
creditors’ plan, the financial condition of the Holding Company, the pro- 
jected plans; and at the end of the question-and-answer period, those 
creditors or representatives of creditors who were present were asked 
to do two things: one, fill out an information form which gave their names, 
the companies they represented if they did, the amount of their indebted- 
ness, what the indebtedness was for, whether their claim was secured or 
unsecured, and such pertinent information. In addition, they were asked 
to sign an authorization which we had, at the request of the Creditors’ 
Committee, prepared and which authorization in effect stated, We authorize 
you Creditors’ Committee to serve in our behalf during the rest of the 
proceedings that will be involved here and, in addition, we agree to pay 
our prorata share of any reasonable expenses of the Creditors’ Committee. 
I think it said specifically, including attorneys’ fees and accountant’s fees 
and other reasonable expenses -- some such phraseology. 

56 At that time, many creditors filled out the information form 
_and signed the authorization. Since we were not able to get all of the 


creditors present at that meeting, the Creditors’ Committee decided 
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to call another meeting of those creditors who were not present at 
the first meeting. This was on November 26, 1957. 

The second meeting was conducted in the same fashion as the 
first meeting with the same results in substance. In other words, 
creditors signed information forms and signed the authorization. 

It was determined immediately subsequently that since we 
had not gotten all of the remaining creditors, that we would handle the 
balance by means of written correspondence. In other words, a letter 
was written prepared by us, at Mr. Sherwin’s request, to all of those 
creditors who had not already signed the authorization and/or completed 
the information form, 

57 This letter explained the activities of the Creditors’ Committee 
to date, its progress; it included, I am sure, a copy of the evediions® 
plan and a blank authorization form and a blank information form, asking 
them to properly complete both and return them to Mr. Sherwin, chair- 
man of the Creditors’ Committee. 

* * * * 
66 Q Now, after that bill was rendered -- and you nave testi- 


fied it was sent to Mr, Sherwin specifically as the chairman of this 


committee -- was there any question raised upon the part of either Mr. 


Sherwin or a member of the Committee as to the amount of this bill? 


A No sir. 
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Q Did you thereafter render any additional statement 
to the defendants? 
A Yes, sir. 


Q And between the time of the submission of this bill of 


January 1, 1958 to the next bill, did you continue to render legal ser- 


vices for this Committee for which you had been retained? 
A Yes, sir. 
* * * * 

86 THE COURT: Would counsel for all sides stipulate that for the 
number of creditors, the amount of the total credit involved is as set 
forth in these letters of $672,970.98? 

MR. KENDRICK: I believe that is correct, sir; yes. 
MR. FRIEDLANDER: I believe so. 
MR. IDOMIR: Yes, Your Honor. 

* * * * 

87 THE WITNESS: Yes, sir. That is after credit is given for 

all payments of the total of $685.53. 
* * * 
CROSS EXAMINATION 
BY MR. FRIEDLANDER: 
* * * * 
92 Q What was the total holding of stock by Welch, Mott & 


Morgan and their wives? 


* 
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A That would be 26 shares in total held by me, my two 
partners, my wife and Mr. Morgan's daughter. 

* * * * 

Q Did there come a time, Mr. Welch, when your firm 
was employed as counsel for the company? 

93 A Yes, sir. 
Q Can you fix the date? I may help you a little on that. 
* * * * 

Q I show you a paper marked defendant's Exhibit No. 4 
and ask you if you need that to refresh your recollection as to the date 
that you were employed? 

* * * * 
Q Does that help to refresh your recollection as to the 


date you were employed? 


94 A No, it really doesn't, Mr. Friedlander. This is dated 


August 5, 1957 and a motion was made, seconded and announced carried 
to retain us, I do know we were working for sometime before that. I 
do not now recall whether our bill was for the period of ues 5 forward 
or preceding that, 
* * * 
Q When did you cease your employment? 
A Shortly before the creditors meeting on November 5, 


1957. I don’t now recall the precise date. 


* * * 
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96 Q Do you recall having a meeting of the stockholders in 


order to approve an amendment to the charter for the increase of 
stock and did not that take place at the beginning of September? 

A I very vaguely recall it, 

* * * * 

Q Did there come a time after the stockholders’ meeting 
that you, in your judgment, felt it was necessary to call a meeting of 
the creditors? 

A Yes, sir. 

Q Now, was that because the creditors were sort of hammer- 
ing on the door, so to speak, or was there some other reason? 

A I think that describes it pretty well. 

* * * * 

Q What was the income from the slot machines during 
September of 1957, per week? 

* * * * 

103 A The “ rental income” from January 1, 1957 to September 
30, 1957 is shown in this audit report to be $109,931.04. Now as I recall 
it, the company did not commence operation until around the early part 
or the middle of July -- 

* * * * 
--and it operated from then through Labor Day. So it was 


some perhaps seven to eight weeks of operation; dividing that into $109 
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or $110 thousand, you would come out with something like $15,000 


average per week, 
* * * * 
105 Q Do you recall what date the meeting was supposed to 
take place? Was that November 5, 1957? : 
A That is when the meeting was held, Mr. meediaiee: 
Whether we had another one or not, I don't recall. 
Q Now, before this meeting was held, you had resigned 
as attorney for the company; is that right? 
That is right. 


At that time you had submitted the bill for services, 


Yes, sir. 

Was it a large bill or a small bill? 

I would consider it large. 

How much was it? 

There were several bills submitted on a monthly basis. 

What was the total of the fees you claimed for the ser- 
vices you rendered from the time of your employment to the time of 
resignation? | 

A Approximately $17,000. 


Q Why did you resign at that time, if you care to tell us? 
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106 A One reason was I wasn't getting paid and didn’t see 
any prospects of it despite of the fact that there were promises to the 


contrary. In addition, it was impossible in my judgment to accomplish 


anything with this company with the then existing board of directors and 


management. Innumerable requests for information would go without 

any response; the board of directors’ meetings would be held from 7 
o’clock in the evening to 3 o’clock in the morning with about as much 
accomplished as could have been in a good half hour; there was a bit of 
dissension between members of the board with respect to who was respon- 
sible for what. As an operation, from the management board-of-director 
control standpoint, it was going no place. 

Q Well now, did you not demand that the directors pay you 
the fee themselves in order for you to continue your representation of 
the corporation? 

A I don’t recall such a demand. I may have said so, taken 
in proper context. Bills were submitted. The company was making 
money, but some how or other they always seemed to see that the money 
went somewhere else rather than anything tous. I may very possibly 
have said, I don’t care how I get it but I expect to be paid in accordance 
with your agreement, The company has money, it should pay us like they 


are supposed to. Nothing ever happened, 


* * * 
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Did there come a time you did quit? 


Q 
A Yes,sir. 
Q 


How long before this creditors’ meeting did ie quit? 
A I can only say what I said before, Mr. Friedlander, 
shortly before but I don’t now recall the precise date. 
Q Was it days, hours or weeks? 
A It wasn’t weeks and it wasn’t hours; it was more like days. 
I don’t remember how many days. 


Q Then, at the meeting you appeared as a creditor, did you 


A Yes, sir. 
* i * * * 

Q Did wear hee attend the meeting on the boat of the Credi- 
tors’ Committee? | 
Yes, sir. 
Who else was on that Creditors’ Committee, : if you recall? 
Ican recall -- 
Was Mr. Dawson a member? 
Yes, sir. 
Was Mr, Sherwin a member? 
Yes, sir. 


Was Mr. Doolan a member? 
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Yes, sir. 
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And there were some others too? 

Yes, sir. 

There was a Mr. Bell? 

Yes, sir. 

And there was a Mr. Fraley? 

Yes, sir. 

At that meeting, did you or did you not voice the opinion 
that there might be a conflict of interst if you served as attorney for the 
Committee? 

A I may very well have, and subsequently so indicated. 

Q I am talking about this meeting, the meeting on the boat 
of November 5th of the Creditors’ Committee immediately following the 
general creditors’ meeting. 

A With respect to the fact that I had represented the corpor- 
ation, yes, and hence the reason for it being a condition of employment, 
that is, a clearance by the company. I may have discussed it at that time. 

Q You weren't employed at that meeting, were you, Mr. 


Welch? 


112 A No, I wasn’t. But if I talked about any possibility of con- 


flict of interest, it would be just as I have described it, 
Q In your direct examination you indicated to the Court that 
you didn’t want this job as attorney for the Committee, is that correct? 


A That is correct. 
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Q Is it your testimony that you didn’t want that job? 

A That is absolutely correct. 

Q Between the 5th of November and the 12th of November, 
didn’t you talk to Joe Bell, a member of that Committee, and ask him 
to help you become attorney for the Committee? 

A No, sir. 

Q Did you -- 

A May I continue to that? 

Q You said, No, 

THE COURT: Well, he can explain. 

THE WITNESS: I recall that Joe Bell discussed that possi- 
bility with me, but I didn’t ask him, 

BY MR. FRIEDLANDER: 
Didn't you ask him to work for your appointment? 


No sir. He offered to, however. 


Why did he offer to work for your appointment? 


113 He wanted me to serve as counsel for the Committee 
because of my knowledge of the corporate activities. 
Q What did you say to Mr. Bell when he offered to do that, 
that you didn’t want it or that you did want it? 3 
A I don’t know what I said to Mr. Bell. 
Q You don’t remember? 


A No, sir. 
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Q Do you recall Mr. Bell telling you that he had gotten 
hold of Fraley, Clark and one other member and they had agreed to 
push your name as attorney for the Committee? 

A I believe that is accurate. 

Q And then didn’t there come a time on the 12th of November, 
1957 at Tino’s Restaurant when Joe Bell, Fraley and a few others steam- 
rolled you into the position of attorney for the Committee? 

A I wouldn't accept the observation “steam-rolled”, but it 
came out that way. 

Q Did Mr. Sherwin have a man he wanted to name, a man 
named Shinberg? 

A I believe that Mr. Sherwin did propose the name of 
Mr. Shinberg, 

Q Did the members of the Committee, then, just ignore 


that and proceed to your election? 


A I don’t think they ignored it, They took it under consider- 


ation and then decided to name me as counsel, 


Q How long were you in Tino’s Restaurant before you were 


I haven't any idea. 
It was very quick, wasn't it? 
A No, it wasn’t, 


* * 
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Q Is it your testimony, sir, that you discussed the terms 
of payment of your fee at that meeting? 

A You are now referring to the meeting of November 12th? 

Q Yes. 

A There wasn’t any question about it, I did. 

Q Well now, do you deny that the only thing you said about 
fees was that you would charge $20 an hour instead of $30 an hour? -- 


the only thing you said. 


115 A I deny that. In other words, we talked also about the 


payment of the bill. That relates to the fee. 

Q I understand what you testified on direct examination. Now, 
at the time of this alleged conversation that you recited in your direct 
examination, was Mr. Dawson there? 

A I don’t know whether he was or was not. I would take Mr. 
Dawson's word as to whether he was there or not. I don’t recall. There 
were about 8 or 9 members of the Committee there. I Saat with certainty 
name the entire eight, 

Q Was Mr. Sherwin there? 

A Yes, he was. 

Was Joe Bell there? 
Yes. 
Was Mr, Fraley there? 


Yes. 


* 
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116 Q Mr. Sherwin, Mr. Bell and Mr. Fraley, they were 
there when you made that statement? 
* * % * 
THE WITNESS: Mr. Sherwin was there, Mr. Bell was there. 
I think Mr. Fraley was there, but I wouldn't be positive of that now 


either since I can’t name the rest that were or weren’t there, I wasn't 


paying attention to which individuals were there. I didn’t know these 


men at the time. 
* * * * 
Q. The paper that I showed you that your counsel indicated 
I was in error about refers to, “We, the undersigned duly elected mem- 
bers of Freestone Holding Company Creditors’ Committee, do hereby 
waive all requirements as to notice of time, place and purpose of the 
meeting of said committee held at 1200 Jefferson Davis Highway, 
Arlington, Virginia, on the 12th day of November, 1957 at 4 o'clock 
p.m.” 
THE COURT: What was the date of this waiver? 
MR. KENDRICK: January 8, 1958, I don’t see how the witness 
could be expected to recall from the waiver who was there. 
# * * * 
Q Why was it signed on January 8th and referring to a 
meeting in November, 1957? 


A It could have been signed any time, It could have been 
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signed a year later. It doesn’t affect the validity of notice whenever 
it is signed as long as you waive notice for the meeting. 
* * * * 
118 Q So, on January 8, 1958, you got signatures to waivers 

of meetings which had occurred the prior November; is that correct? 

A That is correct, 

Q And you don’t know whether these are the names of the 
people that were there or not? 


A I still don’t know. 


* a % * 


119 Q Did you have on November 14, 1957, any meeting of the 


Creditors’ Committee? 

A May I refer to the itemization to determine that? 

Q I have no objection, anything you want, . 

A (Perusing document, ) From the itemization, I would 
say the answer is No if you are asking about a meeting of the Creditors’ 
Committee on November 14th, In any event this would indicate that I 


wasn't there or that any member of our firm was. I don’t know if there 


was a meeting. 


* * * * 
120 Q Now, the letter dated November 14, which has been 
marked Plaintiff's Exhibit 3, that was prepared on the 14th, was it 


not, by you? 
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It was prepared by the firm. 
Didn't you prepare it? 

A | My recollection is that this was drafted by Mr. Bilger 
and I then reviewed it with him. 

Q You certainly saw it? 

A Yes. 

Q When was it presented to the Creditors’ Committee, what 
date? It’s a letter reviewed by you on the 14th of November and, obviously, 
drawn on the 14th of November, 

A It wasn’t presented to the Creditors’ Committee as a whole 
or to all members on any one date. The letter was prepared and my 
recollection is it was manually given to Mr. Sherwin -- but if he said he 
received it in the mail, I wouldn’t quibble with his statement -- and he 
was to then contact -- 

* * * 
BY MR. FRIEDLANDER: 
Q Did you present that letter on the 20th of November to 
the committee members? 
122 A Yes, sir. 
Q Who was there? 
A Was that question, Who was there? 


Q Yes; on the 20th when you presented the letter which is 


dated the 14th of November and which is marked Plaintiff's Exhibit No. 3. 


49 


A Mr. Sherwin, Mr. Dawson, Mr. Orrock, Mr. Bondy, 
Mr. Doolan, Mr. Bell, Mr. Baer, Mr. Fraley, Mr. Clark, Mr. 
Runge, Mr. Putzinger. 


Q Was Mr, Putzinger there or was it a man named 


A Excuse me. Mr. Putzinger was not there, I don't 
believe. 
Q A short, stalky -- 
A I recall Mr. Revitz, but I don’t recall whethes he was 
at this meeting or not. 
Q Was anybody else there? 
I don’t think so. 
Yourself? 
Oh, yes, I was there, 
Mr, Bilger? 
Yes. 
Q Now, at that meeting on the 20th or that grouping on the 
20th, did you have a number of these sheets prepared? What sort of 
printing is that? : 


123 A That is multilithing, 


Q How many copies did you have in your office at the time 


on the 20th? 


A I don’t know. 
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Was there more than 100? 
Oh, no. 


Q There was a large stack of them, however, wasn't 


No. 
Just a few? 


Yes, just a few. 


Q How many? 
A 


I don’t know. There might have been some extra copies. 
As I said, this was given to Mr. Sherwin -- 

Q Iam talking about the 20th. 

A I don’t know how many extra copies there were in the 
office. 

Q Were there as many as 25 of these sheets? 

A No, sir, I don't think so. I don’t know what there would 
be 25 copies for. 

Q Was there any reason why it would have this form of 
printing rather than normal typewriter if you were only going to use 
one or two or three copies? 

124 A Because copies were prepared for each member of the 
Creditors’ Committee. We required copies for our files and the Cred- 
itors’ Committee required copies for their files, and rather than have 
the secretary type this 16 times, we had it multilithed which is a very 


customary practice. 


* * * * 

127 Q Didn't the following occur on the 20th: Did Mr. Revitz 
first speak up when he examined your letter of November the 14th, 
195% Plaintiff's No. 3, -- : 

MR. FRIEDLANDER: I wonder if Your Honor would like to 
hold this while we examine on it? 

THE COURT: What name did you use? 

MR. FRIEDLANDER: Revitz, R-e-v-i-t-z, 


BY MR. FRIEDLANDER: 


Q Didn't Mr. Revitz say, “Hell, no, I wouldn't sign any- 


thing like that”? 
A I don’t recall that, Revitz is quite an outspoken 
individual, | 

What did he say that day, if you recall anything he said? 

I don’t recall what he said. 

Did you at that time make a statement to all the assembled 
committee people that as soon as the corporation took over the debt, 
they wouldn't have to pay anything? 

A No, sir. 

Q You did not? 

A No sir. 

Q Wasn't there present at that time Mr, Sherwin, Mr. 


Doolan, Mr. Dawson, Mr. Bell and Mr, Fraley and others? 
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A I think that is right, but in order to make my testi- 
mony perfectly clear: From time to time -- and we may have dis- 


cussed it then again -- the suggestion was made of the corporation 


assuming the indebtedness, and always I took the position that if the 


corporation paid the indebtedness, I would not look to the members 
of the Creditors’ Committee or their principals or anybody else for 
payment, But I want to make the very general statement -- 

MR. FRIEDLANDER: Your Honor, I don't think the witness 
should argue his case. 

THE COURT: I think what he is doing is calling to our atten- 
tion there is a difference between paying and assuming, and you are 
trying to get him to say if they assumed it they wouldn't have to pay, 
and he is trying to call attention to his understanding that it had to be paid 
not assumed. 

129 THE WITNESS: That is correct. 
THE COURT: I think we understand that, 
BY MR. FRIEDLANDER: 

Q You deny that Mr, Revitz complained about paragraph 4 
of the letter and was told what I have just indicated to you, namely, that 
if the corporation took over the debt, not paid it, there would be no 
responsibility? 

A I recall what Mr, Revitz said, but he wasn't told what 


you have just said, 
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Q All right. Was there further conversation at that time 
relating to the fact that you would have control of the corporation and 
they were bound to assume the debt? : 

A No, sir, not at all, May I explain, please? : 

THE COURT: You may explain, 

THE WITNESS: You, meaning the creditors, 1 could have said 
but not meaning myself or anybody associated with me, not the remotest 
thought. I couldn't think of a worst investment, 

* * * 
BY MR. FRIEDLANDER: 

Q Did you not tell the assembled committee members on the 
day they signed the Plaintiffs Exhibit 3, that is your letter.of November 
14th, 1957, that you were going to have control of the Board of Directors? 

A No, sir, certainly did not; never did. ! 

Q Did you tell them that they would have control of the 
Board of Directors? : 


A Yes, sir. 


Q Now, why did you tell them that at that time, if you recall? 


A Because it was part of the creditors’ plan that the cred- 
itors should control the Board of Directors, control the corporation 
until the debts were paid. 3 

Q Was it also in connection with the fee agreement that 


you were getting signed that you made that statement? 
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A Nothing whatsoever to do with a fee agreement. 
* * * * 
132 Q Isn't it a fact that those signatures, except for the last 
two, were obtained on the 14th of November, 1957 and not on the 20th 
of November 1957? 
* * * * 
THE WITNESS: It was not signed at a meeting on November 
14, 1957 of the Creditors’ Committee because there wasn’t any such 
meeting according to our records, that is, one that I attended. 
BY MR. FRIEDLANDER: 
Q Do you also have a memory of the date or are you relying 
only on records that were made? 
A Both Mr. Friedlander. 
Q When did you make the records which now indicate there 
was no meeting on November 14, 1957? 
A On November 14th, 1957. 
Q How do you know that, sir? 
A Because of the testimony I have previously given as to how 
work is posted on our daily work sheets and transcribed from there to 
the ledger sheets. 


* * * 


133 Q Did you thereafter, after November 23, submit a revised 


creditors’ plan? 


A Yes, sir. 

Q Was that as a result of a conference held at the Arva 
Motel in Arlington? 

A That is correct, sir. 

Q That was a joint meeting of the Creditors’ Committee and 
the Board of Directors of Freestone, was it not? 

A Creditors’ Committee representatives, ey sir. 

Q And, at that meeting, was it not discussed probabilities 
of the formation of a new corporation? 

134 A Yes, sir. 

Q And did not a dispute arise at that time as 3 who should 
prepare or draw the new corporation and get S.E.C. approval of it? 

A Yes, sir. 

Q Who were the contending parties at that time for the writing 
and getting S.E.C. approval? 

A I would say your office and my office. 

Q As a result was a vote then held and was Soe vous office 
then employed to get S.E.C. approval of the new eosperatioa to be formed? 

A Yes, sir; that is correct, 

Q Now, did you ever form a new corporation? | 

A No, sir, that is, we didn’t complete its farmation: 


Q Did you ever at any time seek S.E C, approval of the 


additional 1,000 shares of stock or stock of a new corporation? 
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A We never filed an S-1 statement since we didn’t have 
the information. 
* * * * 
Now, had you formed the corporation on February, 1958? 
The corporation was never finalized formation-wise. 
* * * * 

Q Can you tell the Court why on February of 1958 you sub- 
mitted a bill or asked Mr. Sherwin to submit a bill to Freestone Holding 
Company for the costof forming the new corporation? 

A Part of the plan, as we have already indicated, was to 
form a new corporation -- 

Q Why a bill to Freestone? 

A May I complete my answer? 

Q Iam sorry. 

A We took each step necessary for the formation of that cor- 
poration, including conferences with C.T. representatives and the preparea- 
tion of proposed articles of the corporation. We determined the charges 
for completing the incorporation. At that time the plan had been imple- 


mented to the point where the creditor members were on the Board of 


Directors and the company was then acting mostly or partially in com- 


pliance with the plan. Therefore, the formation of the corporation at this 
point would be a matter for the Board of Directors to take, as far as the 


policy decisions were concerned, 


* * 
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137 Q The corporation at that time, in February of, 1958, had 
already assumed the obligation of your bills, had they not? 

A I can’t place the date. There is no relationship to this 
matter that I know of. 

Q In January of 1958, did you not give Mr. Sherwin a form 
of resolution which he was to have passed by the Board of Directors of 
Freestone? : 

A I believe you are right, Mr. Friedlander, 

Did you not learn thereafter that it had been passed? 
Yes, sir. 
The reason you sent the bill to Freestone was that they 
were then obligated to pay your bills -- 
138 A No, sir, there is no relation whatsoever, They were 
sent to Freestone because we had no desire to pay another $680 and 
some odd of out-of-pocket expenses, having been paid nothing to date, 


* * * * 


Q You never told anybody on the Board of Directors that 


it was necessary that $689.00 be advanced in order to implement the 
plan that you then had approved by the stockholders and creditors? 

A I don’t know how to answer that, We sent them this 
letter with the enclosed proposed letter to the State SeepesaHen Com- 
mission for board action, board approval, transmission of this proposed 
letter to the State Corporation Commission with a check for whatever 


the amount was, some $680-odd. 
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When it wasn't paid, what did you do? 
We didn’t do anything. 
* * * 
You did not form a corporation? 
No, sir. 
* * * 
ROBERT W. SHERWIN 
* * 
DIRECT EXAMINATION 
BY MR. KENDRICK: 
Q Mr. Sherwin, what was your initial connection with the 
Freestone Holding Company? 
A I became connected with Freestone Holding Company 
from the day that I attended a creditors’ meeting. 
Q Were you owed anything yourself by Freestone Holding 
Company? 
A No. 
Q Would it be fair to say that you went there at the direction 
of Auth Brothers Company to see what could be done toward collection a 
bill owed by Freestone to your company? 


A I went there in answer to the letter that was sent to Auth 


Brothers Company as a creditor in my duties as credit manager. 


* * * * 
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167 Q So that, you went there as credit manager aid asa 

representative of Auth in regard to the bill owed; is that correct? 
A That is correct. 
* * * * 

171 Q So that the letters as they finally went out, no matter how 
composed, all expressed your own views and views with which you were 
in agreement, : 

A They expressed the views of the firm Welch, Mott & 
Morgan and towards the end primarily Mr. Bilger, their attorney, which 
were a suggestion that the next move we should make or the next thing 
we should do would be to accomplish such and such and, thevelove: we 
would get a letter out to that effect, 

172 In other words, I am signing these letters, I concur in the 


opinion after they are drafted, but they are drafted on behalf of the Com- 


mittee or the manner in which we should conduct the Creditors’ Committee 


in order to come out with an answer of success. In other words, they are 
advising me as attorneys, 
* * 
BY MR. KENDRICK: 
Q I will ask you while you are on the stand, Mr. Sherwin -- 
this has been identified as Plaintiff's Exhibit 13 -- does that correctly 


state your views as an individual and as chairman of the Creditors’ 


Committee? 


A Yes, they do. 


Q They correctly reflect your thinking and the facts therein 


stated are correct to your best knowledge? 
A Yes. 
* * * 
MR. KENDRICK: Yes, sir. But this man isa lawyer too. 
MR. FRIEDLANDER: You have not established he is a practicing 


attorney. Although he is a member of the Bar, I don't think you can prove 


he ever practiced. 
* * 
BY MR. KENDRICK: 
Q Do you feel at any point, Mr. Sherwin, that the services 
rendered by Welch, Mott & Morgan were deficient? 
A That is still quite a broad question, Deficient -- 

189 Q Deficient in the purpose for which they were retained, 
Deficient in the way that you saw them operate, or deficient in any way 
as to lawyer services to your mind. 

THE COURT: Were their services satisfactory to you as 
chairman of the Creditors’ Committee? 
THE WITNESS: As chairman of the Creditors’ Committee to 
get the bankruptcy situation corrected, I concurred with their actions. 
BY MR. KENDRICK: 


Q His Honor’s question was were they satisfactory? 


A To me, yes. 

Q And do you feel that the plan that was evolved, which 
has been called the Creditors’ Plan and which has been marked as 
Defendant’s No. 6 for identification, was a workable plan? 

A I felt so then, I didn’t work, 

Q Why didn’t it work, sir? 

A Because the purpose that it might have been used for to 
work out disappeared, that is, the primary operation of Freestone was 
slot machines and without them, there was not possibility of. working it 
out. With them gone, why their plan had nothing to work on. 

* * * * 

Mr. Sherwin, was there a meeting on Naecmbes 20, 1957? 

There was. 

Do you recall where it was held? 

There was a Creditors’ Committee meeting on November 
20th in the office of Mr. Welch. 

Q And there also had been a meeting on November 12th 
of this same Creditors’ Committee, had there not? 

A There had, 


Q Now, at that time -- I am now referring back.to November 


20th -- of this meeting in Mr. Welch's office, do you know whether any 


or all or some of these signatures on the contract dated November 14, 


1957 and which is Plaintiff's No. 3, were obtained? 
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A | Now you are speaking of the meeting of November 20th? 
Q Yes, sir. 

195 A I don’t recall that -- As a matter of fact, it is almost 
my definite recollection that it was not a meeting of November the 20th 
but a meeting of November 14th in Mr. Welch’s office that this contract 
was brought up. 

Q Brought up? 

A Was presented and signed, 

Q Signed by the creditors whose names appear there, is 
that correct? 

A With the exception of the last two. 

Q And they are Mr. Putzinger and Mr. Eacho, 


A That is right. 


Q Do you know when or how their signatures were obtained? 
A 


I don’t know exactly as to Mr. Eacho, but Mr. Putzinger’s 
was obtained at a later meeting at Cannon’s Restaurant on Fifth Street; 
and perhaps Eacho’s was obtained then too because of attending that 
meeting. 

Q And your recollection is that the balance of them were 
obtained at a meeting on November 14th in Mr. Welch's office? 

A Yes. 

Q Now, you have heard Mr. Welch’s testimony as to the 


explanation he gave the creditors at the time that he first gave it when 
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he was orally retained and the subsequent explanation that he gave. Do 
you concur with the statements that he made? ; 
* * * * 

Q Was the fee stated to be on an hourly basis? 

A Hourly basis, $20.00, 

Q Do you recall whether anything was said to the effect that 
he was reducing it or would reduce it to $20.00 by virtue P some reason 
or another? 

A He did, yes. 

Q Do you recall what the reasons were? 

A No particular reason. I believe it was said in general 
terms, “ My office gets higher fees than this, but I will agree to represent 
you gentlemen on a $20.00 an hour basis”. 

Q Was it also stated that the fee would be billed monthly? 

A I can’t recall that being at that meeting. 

Q Was there anything said about when it would be paid after 
being rendered? 

MR. IDOMIR: Are you talking about the 12th meeting or some 


subsequent meeting? Iam lost here. 


THE COURT: We are talking about the 12th meeting up to this 


point, 
THE WITNESS: You are asking me to remember something 


that was purely discussion and verbal on the 12th, and two days later 
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was in a factual contract which I have had an opportunity of reading now. 
I would hesitate to put my memory, being refreshed in that manner, 
as saying that it happened at the meeting of the 12th, but I would almost 
definitely say No, it was not finalized or boiled down to that degree at 
the November 12 meeting. 

BY MR. KENDRICK: 

Q Well, was there any change, so far as your recollection is 
concerned, from the oral recitation on the 12th to what you state was pre- 
sented on the 14th in writing? 

A I can’t recall there being any change. I can’t recall the 
exact verbiage that went on at the November 12 meeting. 

Q So far as what you can now recall, was what was pre- 
sented to you on November 14th in writing correctly reduced to writing 
what had been said orally on the 12th? 

A I can state this that what was reduced to writing and pre- 
seuted on the 14th must have been considerably different than the under- 
standing of November 12th because of the resistence given to signing the 
contract by the individual members of the Creditors’ Committee. 


Q : Now, Mr. Sherwin, referring again to your deposition -- 


I am now referring to the deposition, at the top of page 22 -- Do you 


recall the question being asked at the time of the deposition: 
199 “At that time, Mr. Sherwin, did you see any difference 


between what was contained on that retainer contract and what 
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was discussed November 12th? To which you answered, “Yes, 

It was a formal document rather than a verbal discussion of any 

sort.” To which the question was asked: “But my point is that 

the formal document contained no other material or provisions 

of the contract than those which were discussed November 12, 

is that not correct?” To which you answered, “I think it expanded 

or made more specific, we will state it that way. 

“Q Made more specific on some of the terms agreed to on 

November 12? 

“A Yes. 

“Q Such as? 

“A Method of payment”, 

And then further down on the same page: 

“Q Is there any other provision that was changed? 

“A No.” 

THE COURT: I think to be fair, you had better continue and read 
on the next page. 

MR. KENDRICK: Very well. (Reading) 


“Q So that it did, except for the exceptions now just named, 


embody the terms and provisions discussed on November 12, 


that is the sum and substance of your testimony, is it not, sir? 
“A I believe in looking back, if I recall back, my recollection 
didn’t quite recall as many terms being discussed at Tino’s as 


now are presented in the formal contract. 
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“Q Do you recall any other specific ones than the ones you 

mentioned? 

“A To be very specific, being the same, the $20.00 per 

hour rate and the fact that he would look to the Creditors’ 

Committee. 

“Q. All right sir. Did you sign at that November 14 meeting? 

“A Yes.” 

BY MR. KENDRICK: 

Q Does that refresh your recollection today as to what, if 
any, changes there were from the oral to the written? 

A In listening to you read that deposition, I can’t even feel 
that Iam stating it here today any differently than I answered then, and 
that was under a more direct -- that was a deposition being taken by Mr. 
Bilger at that time with nothing but leading questions asked with no expoundin 
on them, I don’t believe I have answered here today any differently or that 
I have given any different opinion than I answered at that time. 


Q Very well. 


* * * 


CROSS EXAMINATION 
BY MR. FRIEDLANDER: 
* * * * 
Q Did Auth Brothers Company ever authorize you to agree 


to pay counsel fees to Welch, Mott & Morgan? 


A No, sir. 
Q When you signed the agreement which is marked Plain- 
tiff*s No. 3, you signed as chairman of the Creditors’ Committee, did 
you not? 
A That is correct. 
Q You did not sign for Auth Brothers? 
No, sir. 
* * * * 
Did there come a time on the 12th of November when you 
met at Tino’s Restaurant? 
Yes. 
Q Do you remember who was there? 
A I will try to remember all of them. I was, Mr. Bondy, 
Mr. Eacho, Mr. Runge, Mr. Clark, Mr. Fraley, Mr. Bell --I 
believe that is all. 
Q Was Mr. Dawson there? 
A Yes, Mr. Dawson was there. 
Q At that time, was Mr. Welch elected as attorney for the 
committee? 
Yes, he was. 


Did you notice, was that done quickly or slowly? 


And was there anybody that you recall who pushed his 


name, so to speak? 
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A I don’t recall who. I think his name was pushed because 
I, myself, had come with one attorney in particular, Mr. Leon Shinberg. 
* * * * 
Q On the 14th of November, 1957, did you meet in the 
office of Mr, Welch? 
A Yes, we did. 
Q Do you have a memorandum made at the time which indi- 
cates that? 
A Yes, Ido. 
Q Is that book back here or in your pocket? 
A I have a little book in which I was keeping a daily calendar. 
Q Just look at it to refresh your recollection to make sure. 
This was made at that time? 
A Yes. This was made, consolidated for dates as I progressed. 
Does it show a committee meeting on the 14th of November? 


“November 14, committee meeting, Welch; parking fee, 


Q Did you note at that time whether minutes were taken by a 
shorthand reporter or a lady taking down notes? 

A The minutes were taken down. 

Q Who took them down? 


A Miss Morgan. 


Have you ever seen the minutes transcribed of this meeting? 
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A No, sir, I have not, 
THE COURT: Who was Miss Morgan? 
THE WITNESS: She is the secretary, I guess, of Mr. Welch. 
She is employed in the office of Welch, Mott & Morgan. 
BY MR. FRIEDLANDER: 
You saw her take down notes? 
Yes, sir. 
You never have gotten a copy of that? 
No, sir. 
Have you asked for it? 
I don’t recall definitely asking. I made myself a memo at 
that time to request a copy of those minutes. 
Q Now, coming to the meeting of November 14: Do you re- 
call who was present? | 
A There was Mr. Clark, Mr. Fraley, Mr. Orrock, myself, 
Mr. Putzinger accompanied by Mr. Revitz of his own company, Mr. 
Doolan, Mr. Dawson. : 
Q Was Mr. Bell there? 


A Yes, Mr. Bell. 


Q And where was it did it take place, what part of the suite 


of offices of Welch, Mott & Morgan? 
A In Mr. Welch's office. 


Q Is that a large office? 


A It is a large office. 

Q We are interested in knowing was there a large group 
ora number of copies of this agreement, which has been marked 
Plaintiff's No. 3, or just a few? 

THE COURT: Was there a large group where? 

MR. FRIEDLANDER: In the office of Mr. Welch. 

THE COURT: At the time of this meeting? 

MR. FRIEDLANDER: At the time of this meeting. 

THE WITNESS: There were enough copies and then some by, 
say, 20 or 30 -- enough for each member to have a copy. 

BY MR. FRIEDLANDER: 

There was a pile? 

Yes. 

Did you get one? 

I got one. 

Did other members of the committee get one? 
They all got one at the same time. 

Q Tell the Court what, if anything, was said by any mem- 
ber there when they read this agreement, the substance of it. 

A The agreement was passed around to each creditor mem- 
ber of the committee and they read it, and there was considerable resis- 


tance to signing the contract or the agreement particularly as to those 


paragraphs that referred to personal liability jointly and severally. As 
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a matter of fact, Mr. Putzinger, who was present at the time, with- 
held his signature from the contract that day. 
Q What, if anything, did Mr. Revitz say if you ‘recall? 
A I can't recall his particular remark on that occasion, 


Everybody was making remarks. It was a general hubbub, , 


Q What, if anything, did Mr. Welch say after he heard the 


comments of the members of the committee? 

A Well, can I answer that a little differently, Mr. Fried- 
lander? Not as to what he said but a sort of boiling down of everything 
that was said so that the final analysis came to the opinion, ‘teat is in 
my opinion, to the effect that when you sign this contract or this agree- 
ment it actually will be carried over to -- We have in our master plana 
system by which you will become the majority members on the Board of 
Directors of Freestone Corporation, and at such time, being a majority, 
you can vote the transfer of this liability from your shoulders to the 
Freestone Holding Corporation. Also, there is to be a provision -- 
which we have not yet seen at this time -- a plan by which the pro ratio 
share would be carried to the 186 or 187 creditors in which we will aim 
to get as many of them to sign their agreement that they will take over 
the burden of our fees, and you can look either there or to Freestone 
Holding Corporation for your liability. And the eee was that once 
those conditions are accomplished, we would never have to pay any more 


than our pro ratio share, which is what every individual creditor would pay. 
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207 Q ° After he made that statement, did the members then, 

some of them, sign? 
A Then after these various statements which I have digested 

were stated, then the paper started around the room, starting, as I 
recall at that time it started with Mr. Putzinger sitting on the far cor- 
ner near the door; he passed signing. And then, the order in which the 
names are signed, it went around the room, each one taking a pen and 
signing it and passing it to the next until it got to the last signature there. 


All signatures were obtained that day in that room except the last two. 


208 Q After the paper was signed, did you ever get a copy of it 


signed by Mr. Welch? 

A No, I didn’t. 

Q Did you ever see him sign a copy of it? 

A No, I didn't. 

THE COURT: Let me ask a question here that comes to my 
mind and which I might forget later. 

Were there any of the individual creditors represented by 
counsel at this meeting of November 14, that is, did any of the creditors 
have their counsel with them? 

THE WITNESS: No, they didn’t. 

* * * * 
209 Q Will you tell us, Mr. Sherwin, did there come a time 


when you were asked to pay $12,000 or $13,000 by Mr. Welch? 


A Well, yes. 

Q Did there come a time when you were threatened with a 
lawsuit for that amount by Mr. Welch? 

A Yes, 

Q Did you write these letters which have been numbered 
Plaintiff's 12 and 13, one dated December 23, 1958 and the other dated 
June 4, 1959? : 

A Yes, I did. 

Q Were they written after demand had been made upon you 
for this large sum of money for attorney’s fees? 


% * * 


THE WITNESS: Yes, that is true. 
* * * * 
211 Q Did you or did you not do what they told you with regard 
to this contract? 
A I took their considered judgment, yes. 
* * * * 
REDIRECT EXAMINATION 
BY MR. KENDRICK: 
x * * * 
223 Q In answer to a question put to you by Mr. Friedlander 


you stated that whenever this was discussed, there was considerable 


objection to part of the contract, the question of personal liability, 
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joint and several. But the contract as we have it here today was signed 


by those men after the discussion, was it not? 
224 A It was. 

Q And when you signed as chairman of the Creditors’ Com- 
mittee, you were chairman of the Creditors’ Committee by virtue 
initially of your having appeared as a representative of a creditor, was 
it not? 

A Yes, as I testified. 

Q So that when you signed “Robert W. Sherwin, chairman 
of the Creditors’ Committee”, you were still there in your capacity asa 
representative of the creditor or Auth, were you not? 

A It might appear that I might be hedging -- The truth of 
the matter is that I might have been flattered, or for some other reason, 
otherwise I can’t see why I would have let myself in for the years and 
nights and days of work that I did after that; but I had a peculiar feeling, 
a missionary feeling, of being a distinct individual. No one else can 
tell how I felt. That is my own opinion. From the time that I became 
chairman of the Creditors’ Committee, I sincerely believed that I was 
acting in that capacity from that time on. 

Q Mr. Sherwin, isn’t this hindsight you are speaking of now 
on reflecting back over the hours and days and weeks that you worked? 


* * * * 


BY MR. KENDRICK: 
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Q Mr. Sherwin, during the period of representation, 
would it be fair to state that Mr. Welch at all times kept the committee 
and you, it’s chairman, advised of what he had done and proposed to 
do and sought authority at each instance for what he proposed to do? 
* * * * 

229 THE WITNESS: As to myself, I would answer yes; we worked 
in close confines or close cooperation, Usually, he would propose to 
do the next step necessary and would consult with me. We were meeting 
almost, as Mr. Welch stated earlier, on a crash basis etd the committee 
as such did not meet daily as I did with Mr. Welch on various things or 
was in direct contact by telephone. And you might say we did a number 


of things in a railroading aspect -- We do it for your best benefit. 


But, I worked closely with them and he kept me well informed. 


The rest of the committee, I could say, would hear about it often after 
we had done such things. 

* * * 

HARLAN EUGENE FRALEY 
* * * 
DIRECT EXAMINATION 

BY MR. FRIEDLANDER: 

Would you state your full name, please? 

Harlan Eugene Fraley. 


And what is your business or occupation? 
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lama masonary contractor. 


' By that you mean you do masonary work, brick work? 


Yes, sir. 
Cinderblock work? 
Yes, sir. 
Now do you have a trade name you use or are you an 
operating corporation? 
A Operating corporation. 
Q What is the name of the corporation? 
A I have two such corporations, T. D. Fraley & Sons, 
Incorporated and Potomac Builders, Incorporated, 
Q Would you give us your address, sir? 
A My residence, 702 Dolphin Lane, Fairfax County, 
Alexandria, Virginia. 
Q And you are a resident of the State of Virginia? 
A Yes, sir. 
Q And your corporations operate there? 
A Yes, sir. 
Q Did there come a time when you did work for the Free- 
stone Holding Company? 
A Yes, sir. 
Q What sort of work did you do? 


A I did all of the masonary work involved and both supplying 
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both material and labor and all of the carpentery work. 

Q And what was the amount of your bill? 

A The total indebtedness was $37,000. 00. 

Q And did there come a time when you were given stock 
or bought stock in the company? 

A Yes, sir. 

Q And did you pay cash for it or was it given to you for part 
of the debt they owed you? 


A It was given to me as part of my indebtedness. 


Q And did there come a time, sir, when you attended a 


creditors meeting on the Freestone steamship at the Freestone port? 
Yes, sir. 
Now I do not know whether you remember the date? 
Yes, sir, Ido, 
Q Do you remember whether it was in the late fall or early 
winter of the year 1957? 
A I can give you the month, October. 
October 1957? 
Yes, sir. 
Could it have been November, the early part? 


It could have been in the early part of November, yes -- 


Well now do you remember what sort of meeting it was? 
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A This meeting was called to the best of my knowledge 
that they had some $600,000. 00 worth of obligations but no visible 
means of paying these obligations and the creditors as such were 
closing in. 

Q Now, were you at that meeting electing a Creditors’ 
Committee? 

A Yes, I was. 

Q Did you afterwards attend a meeting on the vote of that 
Creditors’ Committee? 

A Yes, sir. 

Was Mr. Sherwin there? 

Yes, sir. 

Was he elected chairman of the Committee? 
He was. 

Was Mr. Dawson there, do you recall? 

I don’t recall Mr. Dawson, no, sir. 

But you do recall the meeting? 

Yes, sir. 

And did the meeting at that time employ any counsel? 
No, sir. 

* * * * 


Now do you want to tell us in your best memory the 


substance of what happened on the boat of the Committee meeting on that day? 
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A There was a brief meeting called on the boat with 
some approximately, oh, I would say fifteen people, as well as I 
remember, of which I can remember a few of them, Mr. Pat Clark 
was there. 

MR. KENDRICK: Iam sorry I did not get that, 

THE WITNESS: Pat, P-a-t Clark, Bob Sherwin, Joe Beli, 
Mr. Welch and there were several others whom I do not recall but the 
substance of the meeting was we were elected to come up with some type 
of deal whereby we could pull this Freestone out of the hole they were in. 

I do not recall any discussion being made other than we would 
have to employ an attorney and Mr. Welch stated at the time that he 
wasn't interested, He also pointed out that his firm had all of the background 
and it would cost a considerable amount of money to prepare it up to this 


point. That is about the substance of it, Bob Sherwin was'elected chair- 


man of the Committee and I believe Eacho was elected as secretary of the 


Committee. 
248 Q Did there come a time after the meeting on the boat when 
Mr. Bell got in touch with you? 
A Yes, sir. 
Q And as a result of what he said to you at that time did you 
and Bell and some others meet in Bell's office. 
A Yes, sir. 


Q Do you recall who else? 
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A Yes, sir. There was Pat Clark and Mr, Ed Rungie. 

Q Now as a result of your conference held in Bell's office, 
did you and the four of you agree on a course of action? 

A Yes, sir. 

Q What did it relate to? 

A It related to employing an attorney for the Creditors’ 
Committee. 

Q I won't ask you what was said at that time because Mr. 
Welch was not present there. I take it, he wasn't there? 

A No, sir. 

Q Did there come a time when you met later immediately 
after that meeting? 

A Yes, sir. 

Q When was the next time that you saw Mr, Welch of the 
Creditors’ Committee? 


A A meeting was called at Tino’s Restaurant, 


Q And at that time were you present? 


A Yes, sir. 

Q Tino’s Restaurant? 
Yes, sir. 
And at that time were you present, 
Yes, sir. 


And would you tell us was Mr. Bell there? 


A Yes, sir. 

Q And would you tell us some of the other people who 
might have been there? 

A Of course, Bob Sherwin was there and Pat Clark, Ed 
Rungie was there. That is the ones I can remember right now, 

THE COURT: Was Mr. Welch there? | 

THE WITNESS: Mr. Welch was there, 

Q Now what action was taken at that meeting relating to the 
employment of counsel? 

A Counsel was employed. 

Q Prior to the employment of counsel did anyone make any 
statements as to fees and charges, and so forth? 

A Yes, sir, Mr. Welch was approached as to fees and he 
said his fee would be $20.00 an hour and he went further to state that 
his normal fee was $30.00 an hour but inasmuch as he was involved in 


this in the stockholder and creditor deal it would be $20. 00 an hour. 


Q Did he at that time discuss with you who was to pay him? 


A No, sir. 
250 Q Did you hear him in your presence make any statement 
relating as to who was to pay that bill? 
A No, sir. 
Q Now did there come a time thereafter when roe met at 


Mr. Welch's office? 


Yes, sir. 
Did I ask you who was elected as attorney? 
No, sir, Mr. Welch was elected. 
Did you vote for him? 
Yes, sir. 
Did Mr. Bell vote for him? 
A Yes, sir. 
Q Was the meeting you held before that time for any particu- 


lar purpose relating to this meeting? 


MR. KENDRICK: I object to that. 


THE COURT: Sustained. 


Q Now did you -- you said there was a meeting in Mr. Welch's 


Yes, sir. 
Q Will you tell us where that was? 
A It was in his office, his office is down town. I believe it 
is on Fifteenth Street, if Iam not mistaken. 
Q Do you remember what room it was in? 
A In his private office. 
Q How many people would you say were there? 
Oh, I would say twelve anyway. 
Do you recall whether Mr. Welch was there? 


Yes, sir. 
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Was Mr. Bell there? 

Yes, sir. 

Joe Bell there? 

Yes, sir. 

Sherwin there? 

Yes, sir. 

And a number of others? 

Yes, sir. 

Now at that time did you have any people or did you see a 
large number of papers similar to what has been marked Plaintiff's No, 
3 but blank as to signatures at that time? 

A Yes, sir. 

Q Did you see a large number of them or a small number of 
those papers? 

A There was one handed to each one in the room to read. 


Did you read yours? 


Q 
A Yes, sir. 
Q 


Now after that did you hear anybody say anything about 
that paper, Plantiff's No, 3? | 

Yes, sir, I did. 

Who was it? 

George Revitz. 


Do you know what company he was connected with? 
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Pattock Engineering Company. 
Do you know what kind of work they had done at the place? 
Yes, sir, they did the swimming pools. 

Q What did Mr. Revitz say at that time? 


A He was referring to item 4 and he said: Hell, no, that he -- 


they owed him $48,000.00 and he wasn't putting another dime in it. 


Q And what, if anything, did Mr. Welch say at that time ? 

A Mr. Welch spoke up and said this is an interim thing until 
such time as the creditors would be lined up and the creditors plan which 
he had outlined to us, was accepted by the creditors and stockholders, 
who would have control of the board and the operation was assumed by the 
corporation and became no longer a personal liability. 

Q Now were there other discussions about other items of 
Plaintiff's No, 3 -- let me show it to you again. 

A Yes, sir, Item 3 says such statement shall be payable on 
or before the first of next succeeding month following receipt of the 
statement. I believe one of two people, either Bob Sherwin or Bill Eacho, 
asked if he would suspend sending this first statement out until the cor- 
poration would accept this obligation and he said he would. I think the 
invoice was sent out January Ist, I believe. 

253 Q Will you look at the name first written on that. Did you 


see Mr. Sherwin sign it? 


A No, sir. 

Q Did you see Mr, Dawson sign this? 

A I don’t remember seeing any particular one sign it. I 
know it was passed around and some did sign it. I did see Mr. Clark 
sign it. 

Now your name appears on it don't it, 
Yes, sir. 
Is that H. E. Fraley? 


That’s right. 


That is the last signature on the first column? 


Right. 

And thereafter did you ever get any demands up to and 
including March of 58 for payment of any part as a member of the Cred- 
itors’ Committee? 

A I received a communication, I don’t recall the date of it, 
on a prorata basis and it gave a sample in this stating how you can figure 
how much you owed in comparison with your total sidelteaaeen: 

Q I show you a document which has been marked Plaintiff's 
No. 13 and Plaintiff's No. 14 and ask you if you got copies of those? 

254 A Yes, sir, I received a copy of this. | 

Q I show you Plaintiff's No. 12. You have already looked 

at Plaintiff's No. 13 and Plaintiff's No, 14 which I have eeectned to the 


Clerk, Would you look at No, 12? 


Yes, sir. 
Did you make the payments requested? 

A No, sir. 

Q Did you at any time have any conversation with Mr. Welch 
or with Mr. Bilger or with anyone else in their presence relating to pro 
rata payments by creditors according to the amount of their claim? 

A No, sir. 

Q Were you required to make, sign certain papers agreeing 
to pro rata payments? Do you recall that? 

A I don’t recall, sir. 

* * * * 

257 Q § Didn't he say now you can go out and circularize all the 
creditors and tell them that their share is so much or it can be com- 
puted as so much or you can look to Freestone and see if they will 
assume the obligation, but you are the men who are employing me? 

A We were the men who employed him. However, I do 
not recall any mention ever being made we were to stand personally 
liable for it. This was an interim deal. 


Q Do you recall at any time in the discussions that were 


had with regard to employing Mr. Welch his use of the word underwriting? 


A No, sir. 
Q Do you recall his stating that you members of the Com- 


mittee will have to initially underwrite the costs of counsel or other 


87 


expenses that have to be incurred? 


A I think the interim plan covered that and that was what 
this contract was for, 
Q And that was to be an underwriting? 
A Until such time as the corporation accepted the obligation. 
Q Was it until such time as the corporation accepted it or 
until such time as the corporation paid it? 
A Until such time the corporation accepted it. 
* * * * 
S. J. BELL 
* * 
DIRECT EXAMINATION 
BY MR. FRIEDLANDER: 
Would you state your full name, sir? 
S. J. Bell. 
x * 
What business are you in, Mr, Bell? 
Contractor, 
And do you use heavy equipment? 
A Heavy construction, road building, sewers, water lines, 
and the like. 
Q Do you have a corporate operation? 


A Yes, I do. 
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What is the name of the corporation? 
S. J. Bell Construction Company, Incorporated. 
Where are they located? 


Alexandria, Virginia. 


* * * * 


266 Q And did there come a time when your company performed 


work for Freestone Holding Company? 
A Yes, sir. 


Q What was the total amount of your claim, if you recall, 


prior to credit payments? 


A $238,000.00 


* * * * 
Now you filed a mechanic’s lien, did you not? 


Yes, sir. 


* * * * 
267 Q Did you employ counsel prior to the meeting on the Free- 

stone boat in the beginning of November 1957? 

Yes, sir. 

Was it Mr. Welch? 

No, sir. 

Q Now did there come a time when you attended a meeting 

at the boat of the Creditors’ meeting? 


A Yes, sir. 
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Q At that time were you a member of the Board of Direc- 
tors of Freestone? 

A Yes, sir. 

Q And do you recall what happened at this meeting the 
first part of November 1957? The Creditors’ meeting? 

A Yes, sir. 

Q Tell us about it? 

A At that meeting there was various -- the situation of 
Freestone was outlined and there was a gentlman, Mr. Seon: who con- 


ducted the meeting and gave a tentative plan as a solution for the troubles 


of Freestone, and the final outcome of the meeting was that a Creditors’ 


Committee was selected to work out the creditor problems there. 
268 Q Was Mr, Welch on the Committee? 
A Yes, sir, he was named as a member of the Conmitiee: 
Q Do you recall who else was on the Committee? 
A Yes, sir there were several other people. Mr. Welch 
and myself, Pat Clark, Harlan Fraley, Bill Eacho, Ed Sherwin, Mr. 
Doolan. Mr. -- well this gentleman from Triangle Plumbing and Heating. 
Q That is sufficient for our purpose. There were some other 
people there? 
A Yes, sir. 
Q Did you havea meeting that night of the Creditors Committee? 
A Yes, sir, after the main meeting there was a short meet- 


ing of the Creditors Committee. 
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Q Did Mr. Welch make any statement to the assembled Com- 
mittee members at that time? 

A Yes, sir, he was very active in the meeting. 

Q Tell us what he said? 

A In the general discussion of the meeting and the problems 
thereto since all present knew Mr. Welch had been the counsel for the 
corporation immediately up to this time. As I recall, I believe Mr. Sher- 
win was elected chairman of the Creditors’ Committee at that time. It 
was decided at that meeting that one of our first problems was to elect a 
counsel to represent us and an accountant to do the accounting service so 
that the Committee could become active in finding a solution for Freestone. 

* * * * 
269 Q Now between the dates of the meeting at Tino’s Restau- 
rant, do you remember that? 
270 A Yes, sir, I remember the meeting at Tino’s Restaurant. 

Q Now take the date of the meeting on the boat and the Tino 
Restaurant meeting, did you see him between that time? 

A Yes, sir. 


Q Tell the Court what he said to you in reference to this 


A Mr. Welch and I met several times with reference to 


employing him as counsel to represent the Creditors’ Committee. He 


explained to me that he could not accept that position due to the fact of 
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conflict of interest unless the Board of Directors of the existing cor- 
poration would waive that and would allow him todo so, I undertook to 
secure the permission of the corporation, to allow him to do that and 
was successful in that and was also successful in selling the other Board 
members the thought of employing him as counsel to represent the Cred- 
itors’ Committee. 
* * 

Q Will you tell us what he said to you during these meetings 

between the Tino meeting and the boat meeting? 
271 A As I stated before it was obvious that Mr. Welch with the 

knowledge that he already had, as he stated he could do the job for us 
at a much lesser rate and a better job than anyone else that we could 
employ. And that was the basis that we went on because we placed con- 
fidence in that decision, that he having had the background ia the case 
would, therefore, be in a position to do the job at a lesser cost to the 
corporation and a more complete job, 

Now there were several other members, several other attorneys 
mentioned by other members of the Creditors’ Committee, I think Mr. 


Sherwin had a gentleman whom he favored but after my conversation 


with Mr. Welch, I was convinced by him that he would be able to doa 


better job for us so I undertook to call a meeting at my office of Mr. 
Clark, Mr. Fraley, and Mr. Runge from the Jack Stone Corporation, 


who was also another member of the Creditors’ Committee, and obtain 
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their guarantee that they would vote for him when we arrived at the meet- 


ing at Tino’s, and so we knew when we got to Tino’s Mr. Welch would 


be elected. 


* # * * 
Now at this meetingat Tino's whatever the date was? 
Yes, sir. 

Was the Committee there for the most part? 

Yes, sir. 

And what happened there? 


At that meeting we discussed the employment of counsel, 


there were various objections given. We -- Mr. Bill Eacho voiced some 


objections as did others but we finally employed Mr. Welch, that is, 


employed him verbally, employed him on the statement that his fee would 


be one of $20.00 an hour; that he normally got more than that but in this 


instance he would be able to do the work for us for $20.00 an hour because 


of the fact that he would not have to do a lot of background work. 


Q 


Now the -- do you recall when you next met with Mr. 


Welch in relation to this matter after the Tino Restaurant meeting deal? 


A 


Q 


A 


Q 


' There again I cannot give you a date. 


Was it within a short time? 
Yes, sir, a very short time. 


I show you a letter marked Plaintiff's Exhibit 3 which 


has the date of November 14 on it 1957, and bearing no other date, and 


(The next page is 94) 


¢ 
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ask you if you remember being at a meeting, irrespective of its date, 
when that paper was presented to you in blank, that is, without signa- 
tures on it? 

A Yes, sir, | am certain that I was at this meeting: It 
bears my signature. I do not know the -- that it was on November 14. 
I assume that it was because of the date of the letter and I am also sure 
that I probably met with and talked by telephone with Mr. Welch in the 
interim. 

Q Let us talk about this meeting, whatever the date is, the 
meeting at which you say you put your signature on the document marked 
Plaintiff*s Exhibit 3. 

When that paper was -- was that paper delivered out as just one 
copy or more than one copy? 

No, sir, there was more than one copy. 

Now did you have one copy given to you? 

Iam certain that I did. 

Do you remember who handed it to you? 

No, sir, I do not, 

Now did there come a time when that paper was read by 
the people assembled there? 

A Yes, sir, Iam sure of it, 


Q Do you remember where that meeting was? | 


A That was at Mr. Welch’s office on Fourteenth Street. 
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Q Do you know what room of his office? 

A It was in his private office. I don’t know the room, I 
know when you get off the elevator and go through the swinging doors 
and the reception room it was the room to the left. 7 

Q That is his office? 

A Yes, sir. 

Was he there? 

Yes, sir. 

* * * 

Now what was said, if anything, at that time? Just tell 
us what happened? 

A To the best of my recollection at the signing of this paper 
there were various objections given to it, the men did not want to sign 
themselves up to this amount, but assurance was given by Mr. Welch that 
even though this was a tight and iron clad agreement, that he would never 
use that to hold over our heads, that is, to collect on it, that he would 


never move against us individually, but he wanted us in that position so 


we could go out and do the work for him, so we c ould do the leg work and 


carry out the orders of the present Committee and see that pressure was 
brought to bear where need be or whatever the problems were of the 
Creditors’ Committee, and we were to do all of his leg work, 

Q Was anything else said that night in reference to that 


document? 
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A Well there were a couple men, as I remember, refused 


to sign the thing at that time. I do not believe all of them signed that 


night. I do not know whether it was -- 
Q Do you recall a man named Revitz? 

Yes, sir. 

Was he at that meeting? 

Yes, sir. 

Do you remember him making any statements at that time? 

Yes, sir, he refused absolutely to sign. 

What did he say? 

He said he had some $48,000.00 or $50,000, 00 in Free- 
stone and that was all that he intended to put into it. He was assured -- 

Q Tell us by whom? 

A He was assured by Mr. Welch that he would not have to 
spend any more money under this plan. We also had a tentative creditors’ 
plan at that meeting, as I recall, that was to be carried out, 

Q I show you Defendant’s Exhibit No. 6 for Identification 
and ask you if you can identify that as one of the documents? 

A Yes, sir, this was. 

Q This is what you are referring to? 

A This is the Creditors’ Plan and under this Plan we were 
assured that the creditors would have control of the Board of Direc- 


tors by reason of the fact there would be eleven directors and I being 
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the eleventh man would be able to control the vote on that Board for 
acceptance of whatever we needed to be and the corporate would pay 
these bills. 

Q Was anything said by Mr. Welch in Seiation what 
would happen in case the corporation did assume the ebligutioa? 

A If the corporation assumed the obligation we understood 
that was all that was necessary. 

276 Q Now there came a time later when there was another 

meeting? Is that right, another Creditors’ meeting? 

A Yes, sir. 

Q Before we get to that let me ask you, did you sign that 
document as a result of what Mr. Welch said to you? 

A Yes, sir. 


And that related to the corporation assumption? 


Q 
A Yes, sir. 
Q 


Now there came a meeting a little later, did there not, 
when you had a meeting at one hotel here in town, a general creditors 
meeting. 

A Yes, sir. 

Q Do you know what hotel that was? 

A That was at the Continental Hotel, that was in conjunction 
with this same thing, that was to report to the Creditors what we had 


done and to attempt to, in line with this plan that Mr, Welch had developed, 
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it was necessary that all of the creditors be held in line and not move on 
their claims because it was felt for the general good of all, that it was 
his opinion that the place could become solvent and pay us all off, 

That situation did not prevail. 

Q Well now did there come a time when certain documents 
were passed out to you and other creditors to sign for a pro rata payment 
of expenses and fees? Do you remember that? 

A Yes, sir. 

Q Was that on the 20th? 

A Yes, sir. 

Q Was this meeting when you signed this document, Plain- 
tiff’s No. 3, was that the same day as this meeting at the hotel or was it 
a different day? 

A That I do not know, sir. I know that they were all signed, 
that those,meetings were pretty fast and I couldn't say as to which date 
we signed the paper. 

Q Do you recall ever seeing a document which has been marked 
Plaintiff's No. 16, dated November 26? Do you remember that? 

THE COURT: Did he sign that? 

MR. FRIEDLANDER: His name is not on there. It is blank 
form they put in. 


THE COURT: It is a blank form? 


Q Do you remember seeing such an agreement? 
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A I couldn’t say whether I did or not. We had several of 
those forms of letters. 
MR. FRIEDLANDER: You may examine, 
* * * 
WILLIAM DOOLAN 
* * 
DIRECT EXAMINATION 
BY MR. FRIEDLANDER: 
* * * 
What business are you in? 
Elevator business. 
How long have you been so engaged? 
Thirty-five years, sir. 
And do you have a trade name? 
I operate under William Doolan Elevator Service. 
Did there come a time when you did work on the Freestone 
steamship at Freestone Point? 
A Yes, sir. 


Q What did you do? 


A We installed two five hundred pound dumb waiters on the 


Q I show you, Mr. Doolan, a contract and ask you if this is 


the contract under which you installed the dumb waiters? 


A It is, sir. 
* * * a 
285 Q How many times have you seen Mr, Welch outside of the 
Court today? 
A The first time I ever remember of meeting Mr. Welch 
was in his office at 710 Fourteenth Street. 
Q Was that the day your signature was placed on Plaintiff's 
Exhibit 3 and I show it to you? 
Yes, sir. 


Can you fix the date of that as the first time you ever saw 


The only time I have ever seen this, sir, was in Mr, 
Welch’s office, 
Q Will you tell us what happened there before you signed 
that paper? 
A Well at this particular meeting and it was the first one 
that I had ever attended, there was quite a commotion and not being 
familiar with any of the details between the creditors and the stockholders, 


I did a lot of listening, and confining my remarks to the reason for me 


signing this paper was, I was told that there was a plan whereby the 


creditors would be able to obtain some of the money when the new plan 


came into existence, 
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286 As I stated before, I was not familiar with the procedures that 
went on ahead of my visit there, And as I stated before, there was a 


lot of commotion and Mr. Welch, 1 remember very distinctly said, 


that signing this paper was just a means of starting the ball rolling on 


the plan, and this Committee paper meant nothing. In other words in my 
way of expressing it, this paper meant nothing at all if we'signed it, it 
was a Committee paper, that the stockholders would more than likely 
pick this up. 

Q Now did you understand from what Mr. Welch said that 
you would not or would be required to make payment under it. 

A I did not know about any payment other than what -- the 
way this was worded, that this Committee would not be lieble for this. 
This was a means of starting the ball rolling whereby they could adopt 
this plan and I personally felt that Mr. Welch, who was the counsel and the 
representative for the Creditors Association -- it is like going toa doctor -- 
if he told me to take a pill I would have taken it. That ad the confidence 
that I had in him in attending this meeting. | 

* * * * 

Q Mr. Doolan, do you recall when you next saw Mr, Welch? 

A Yes, sir, the next meeting that I attended was when I 
saw Mr. Welch. It was at a motel or a motel-hotel, 

Q The Arva Motel? 


A That sounds like it. 
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Over in Arlington? 
Yes, sir. 
Was I present at that meeting? 
Yes, sir, you were, 
You sat right across from me? 
A Yes, sir. 
Q Now those two meetings are the only two you ever attended 
of this Committee? 
A Yes, sir. 


Q I show you Plaintiff's Exhibit No. 23 and ask you if that 


is your signature and tell us when you signed it? It is dated November 


20th. 
A That is my signature. 
Q It says here, I also agree to pay my pro rata share of 
expenses of the Creditors’ Committee. You signed that? 
A Yes, sir, I did. 
* * * 
CROSS-EXAMINATION 
BY MR, KENDRICK: 
* * * % 
289 Q This exhibit which you have identified which bears your 


signature, did you read it? 


Which one is that? 

The one you just identified? 
The pro rata share? 

Yes, sir? 

A Yes, sir. 

Q Did you read the language that is in the last sentence: I 
also agree to pay my pro rata share of the expenses of the Creditors’ 
Committee, including counsel fees and accounting costs, should Free- 
stone Holding Company refuse or fail to pay such expenses? 

A Sir, I may say, as I stated before, I was very vague on 
this and we were informed in Mr. Welch's office that nothing about the 
Committee being responsible. We were told that more fas likely the 
stockholders would pay the lump bill because there was a plan and on this 
plan of the meeting that I attended with the stockholders and the creditors 


combined, the second or last meeting I did attend, that the creditors feit -- 


I am placing this in my own words from attending that meeting -- that the 


amount of money being taken in at that time, if I remember correctly the 
machines were still working, the creditors wasn’t receiving any money 

in any shape or form from any of the gross terms of the susieet and the 
feeling was that possibly the stockholders were overlooking the creditors, 
and this plan that was worked out, was that if the creditors could get some 
members off of the stockholder board, that there would bea possibility of 


paying off some of the creditors, 
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290 Q Very well, sir. Now when you executed that agreement, 
rather that authorization, you understood that that was directed to 
the Creditors’ Committee through its chairman, Mr. Sherwin, did 
you not? 
THE COURT: We are now talking about Exhibit 23, is it? 
MR. KENDRICK: Yes, sir, 
THE COURT: All right 
* * * 
Now you signed it as an individual creditor, did you not? 
I did, sir. 


Q And you signed it there at the time and at the time you 


signed it you were stating that I, as an individual creditor, William 


Doolan, agree to you the members of the Creditors’ Committee, that 
I will pay my pro rata share if Freestone does not? 
A That is the way this letter is dictated, yes, sir. 
Q Well and you signed it as it stands there, did you not? 
Yes, sir, I would say, yes. 
* * * % 
A I talked with Mr, Sherwin several times on the ‘ phone. 
Q And as a result of those conversations did you understand 
that that document was coming out from Mr. Sherwin as a method employed 
by the Creditors Committee to look to the creditors for the expenses of 


the Creditors’ Committee? 
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A On a pro rata share, yes, sir. 

Q All right. And did Mr, Sherwin also explain to you during 
any of those conversations that the Creditors’ Committee would have to 
look to the general creditors in the event that Freestone did not pay for 
it, pay for the expenses of the Creditors’ Committee? 

A Well I have sit here in the courtroom for three days and 
only attended two meetings and it is pretty hard for me to memorize 
any conversation of that sort. I was of the understanding that if the 
stockholders did not pay that the rate would be pro rated ace ording to 


the amount that the creditor owed. 


Q And you know that the stockholders have not paid, do 


you not? Board of Directors of the corporation have not paid? 
A Yes, sir, that is true. 
* * * 
JAMES W. DAWSON 
x * 
DIRECT EXAMINATION 

BY MR. IDOMIR: 

State your full name, sir? 

James W. Dawson. 

Where do you live? 

4200 Cathedral Avenue. 


What is your occupation? 
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A I am a senior partner in the firm of Dawson, Mac Leod 
and Stivers, advertising and public relations counsel, 

Q And how long have you been in that type of work? 

A By type of work do you mean advertising and public 
relations counsel? 

Q Yes, sir? 

A Since 1939. 

Q You are a graduate of North Carolina University, sir? 


A That is correct. 


% * * * 


306 Q Tell His Honor whether or not Mr. Welch was present at 


the Tino’s Restaurant meeting? 
307 4 Yes, sir, he was. 
* * * * 

Q And what was the purpose of the November 12 meeting 
at Tino’s Restaurant? 

A It was always extremely difficult to decide just what was 
the purpose of the creditors meeting, Mr. Idomir, they were always 
thoroughly confused, miniature madhouses, as I have described them 
being. The upshot of the thing I take it that had been the purpose was to 
select and employ legal counsel for the Creditors’ Committee. 

Q Well was such a thing done? 


A Yes, it was. 
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Q And who was appointed legal counsel? 
A Mr. Welch. 
* * * * 

Q Well now was the fee to be paid Mr. Welch the subject 
of discussion at that meeting? 

A It is my memory that the fees were discussed, yes. 

Q What is your recollection that the fees to be charged were? 

A $20.00 an hour. 

Q What, if any, representation do you now recall Mr, Welch 
making in connection with suggesting $20.00 an hour? 

A More or less to the effect that $20.00 an hour was con- 
siderable less than his usual fee. I do not recall any mention of what his 


usual fee was but the $20.00 an hour was considerably less and that it was 


so because he already knew the background of Freestone Company. There- 


fore, his fee could be less than any other attorneys because another 
attorney would have to start from scratch and learn all of the background, 

Q Now did any other discussion take place at that time with 
Mr. Welch concerning his retention as counsel? 

A Not that I recall. 

Q Now did there come a time when you attended another 
Creditors’ Committee meeting? 

A Yes, a day or two later. It is my memory that the next 


meeting was on November 14 in Mr. Welch's office. 


* * 

And who attended that meeting? 

Eight or nine or so of the Creditors’ Committee. I was 
there, of course. Mr. Welch was there not at that time as I now under- 
stand as a member of the Creditors’ Committee. Mr. Sherwin, Mr. 
Bell, Mr. Doolan. Mr. Eacho. Mr. Revitz. A great many people 
whose names I did not know up to that time. 

Q Was Mr. Bilger present? 

A Yes, Mr. Bilger was there, 

Q And will you relate to his Honor about how long did this 
meeting last, if you can recall? 

A: My memory is that it ran approximately two hours, 

Q And what was the topic of discussion? 

A. The topic of discussion was the agreement which was 
presented at that time for signature by members of the Creditors’ 
Committee. Ido not recall the exhibit number. 

Q Presented by whom? 

A Presented by Mr. Welch. 

THE COURT: Show him the Plaintiff*s Exhibit 3, Mr. Idomir 


and see if that is the one. 


310 Q I show you Plaintiff's Exhibit No. 3. Is this the agree- 


ment you have reference to? 


A Yes, that is the document, 
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Q What happened over a period of approximately two hours? 
You say this discussion evolved around Plaintiff's Exhibit No. 37 

A Yes, there was a great deal of discussion about it and -- 

* * # * 

A There was, as I started to say, a great deal of discussion 
and I might add a great deal of confusion, There was alsoa great deal 
of resistance to the signing of the agreement at that time. ] am speaking 
of the meeting of what I believe to be the 14th in Mr. Welch's office, 

311 At the end of the discussion assurance was given to all members 
ofthe Creditors’ Committee present by Mr. Welch that this agreement 
form was merely a formality to enable the work of the Committee and of 
the law firm to get under way. That it was in every sense meaningless 
because the Creditors’ Committee would never be called upon to assume 
the liability once Freestone Holding Company, incorporated, had assumed 
liability for these expenses, 

This effectively put a stop to the resistance in most cases, It 


certainly did in my case, whereupon, as you may have noted, I was the 


first to sign the agreement. I passed it on to other people and a good 


many other people signed it. I have learned since that not everybody 
signed it at that time but others signed it later. 

Q Now did Mr. Welch make any representation as to what 
obligation the Creditors would have for paying legal fees in the event 


the Freestone Holding Company did not assume the obligation? 
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A Oh, yes, we were to pay a pro rata share, according to 


the claim, the amount of the claim. 
Q . When you say we you refer to whom? 
A The Creditors’ Committee and the total body of creditors. 
* * * * 
VINCENT B. WELCH 
* * 
DIRECT EXAMINATION 
BY MR. KENDRICK: 
* * * * 

323 Q Now with regard to the meeting to which there has been 
testimony, the Plaintiff’s Exhibit No. 3, the contract, was presented 
to those creditors present, did you give any assurance to the creditors 
present that this was a meaningless piece of paper? 

A No, sir. 
* * * * 

324 THE WITNESS: I have already testified as to what I said at 
the November 12 meeting. There was virtually nothing said at the 
November 20 meeting when the agreement was signed, That meeting 
was occupied almost in to-to with the background accompanying the 


Creditors Plan and what we had to do that evening at the creditors meeting, 
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Q Was the Creditors Plan circulated to the members present 
on the November 20th meeting? 

A Yes, sir. 

Q Do you recall about how long that meeting took? 

A Nearly two hours, it might be an hour and three quarters, 

Q And what occurred after the adjournment of the meeting? 

A We proceeded from there to the Continenta!, Hote] and had 
dinner and then prepared for the creditors meeting which was held there 
at 8:30 that evening. 

Q THE WITNESS: Excuse me, Your Honor, I would iike to 
amend something I said, if I may, with regard to what was said about 
this plan, the agreement. The agreement at November 20 creditors 
meeting before we went to the creditors meeting. Before we went to 
the creditors meeting the fee agreement was read by Mr. Scetes and 
then circulated for signatures, 

* * * 
CROSS EXAMINATION 


BY MR. FRIEDLANDER: 


* * %* x 


326 Q Now Mr. Welch, let me ask you this, sir: Were you in 


the courtroom here when Mr. Bell testified? 
A Yes, sir. 


Q Were you in the courtroom when Mr, Fraley testified? 


Yes, sir. 
Were you in the courtroom when Mr. Doolan testified? 
Yes, sir. 
Were you here when Mr. Dawson testified? 
A Yes, sir. 
Q Is it your testimony that what Mr. Bell said about what 
happened at the meeting you had the contract paper dated 14th is false? 
A Not everything Mr. Bell said, no, sir, but the substance of 
what he said, yes. 
.@) Would you say what Mr. Fraley testified of what you said 
to him before he signed was Mr. Fraley in error then? 
327 A Yes, sir. 
* * * 
CROSS EXA MINA TION 


BY MR. IDOMIR: 


* * * * 


Q Concerning what happened at the signing of Plaintiff's 3? 


A No, sir, some of the things Mr. Dawson said about how it 
was handled I agree with but Mr. Dawson’s observations about the assurances 
I gave or the statements I gave are inaccurate, 
* * * 
DONALD E. BILGER 
* * 


DIRECT EXAMINATION 


* * * * 
329 Q Were you present when certain of the creditors affixed 
their signatures to Plaintiff’s Exhibit No. 3? 

A Yes, Sir. 

Q nd can you tell the Court at this time what discussion 
was held at the Creditors meeting with specific relereuce to Plaintiff's 
No. 3? 

A That would be the written agreement? 

Q Yes, sir? 

A Yes, sir, it is my memory, as I recall it, ‘there was very 
little discussion at that time. I believe Mr. Sherwin read it and that it 
was passed from hand to hand, from creditor to Committee member until 
it was signed. I think the major portion of the meeting was concerned 
with preparing for the meeting of the general creditors scheduled for 
that evening at the Continental Hotel in Washington, 

Q Was the matter of the creditors plan gone into also? 

A In some detail, yes, sir. 

Q By whom was that done? Do you recail? 

A I believe Mr. Welch did that, took that point by point and 


explained it. 


Q And will you state whether or not at that meeting you heard 


Mr. Welch state to the creditors assembled, that this contract dated 


November 14, 1957, was just so much paper? 
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A No, sir, I never heard anything like that. 

Q Did you hear him state to them that they would never be 
called upon to honor any of its provisions because the bill would be paid 
by the Freestone Holding Company? 

A No, sir. 

Q Did you hear him state -- would you state whether or not 
you heard him say that this was simply something to get the show on the 
road as it were, or to get the ball rolling? 

A He made no such statement in my presence then or at any 
other time. 

Q You are certain, Mr. Bilger, that you were present during 
the entire meeting from the time it was called until you adjourned to go 
to the Hotel? 

A Quite certain, yes, sir. 

* * * * 
THE COURT: .. .Tome it is almost incredible. 


* * a % 


ORAL RULING OF THE COURT 


FINDINGS OF FACT 
THE COURT: Gentlemen, in the case of Welch versus Sherwin, 
et al, the Court makes the following findings of fact: 
In November, 1957, and for some time prior thereto, Free- 


stone Holding Co., Inc., was and had been in financial difficulties. 
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A creditors’ meeting of this corporation was called for and heid 
November 5, 1957, A Creditors’ Committee of 15 was elected with 
Robert W. Sherwin as chairman and included Vincent B. Welch, James 
Dawson and William Doolan. 

Some three or four months prior to the meeting, Welch had been 
counsel for the corporation but had terminated his relation prior to the 
meeting of November 5, 1957. 

At the time of the meeting Welch's firm was owed some $17,000 
by the corporation. | 

Welch, his firm and members of their family soraed 26 shares of 
1,000 shares authorized and some 900 shares issued by the corporation, 

At the meeting of November 5th, Sherwin was present and 
participated as credit manager of Auth Bros, Inc., which was owed 
$3,337.92 by the corporation. 

At this time the indebtedness of the corporation sdcladed’ 
$5,407.31 to Doolan; $16,710.57 to Dawson. 

The total indebtedness of the corporation at this time was 
$672,970.98. 

At the meeting of November 5, 1957, there was a discussion as 
to employing counsel but no action was taken. 


The creditors present at the meeting knew Welch was a creditor 


of the corporation, that he was a stockholder and formerly had been 


counsel for the corporation. 
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On November 12, 1957, the Creditors’ Committee met at 
Tino’s Restaurant in Alexandria. A majority of the Creditors’ Com- 
mittee was present, including Sherwin, Dawson and Welch. 

A discussion was had as to employing counsel and it was 
agreed Welch's firm would be employed at $20.00 per hour plus costs. 

At that time Welch said the corporation's Board of Directors 
would have to approve his employment as to possible conflict of interest, 
which approval was thereafter obtained. 

On either November 14 or November 20, 1957, a subsequent 
meeting of the Creditors’ Committee was held at Welch's office. Among 
those present were Sherwin, Welch, Doolan and Dawson. 

Welch presented a letter, dated November 14, 1957, Plaintiff's 
Exhibit 3, which was discussed, The members of the Creditors’ Com- 
mittee objected to the provision making them personally liable for the 
whole bill. 

4 A discussion was had between Welch and the Committee as to 
the liability of the members of the Creditors’ Committee under Plaintiff's 
Exhibit 3, as a result of which it was the understanding of the defendant 
members of the Creditors’ Committee that in signing the agreement they 
would be technically liable for attorney's fees and costs but that under 


the proposed plan they would control the Freestone Corporation, through 


the Board of Directors, and that if the corporation assumed liability for 


the fees and costs for Mr. Welch’s firm, that the individual creditors 
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would not be held responsible for the attorney's fees and costs. At this 
meeting none of the Creditors’ Committee was represented by individuai 
counsel, The Freestone Holding Co., Inc,, at a later date assume 
liability for the fees and costs of Mr. Welch's firm, thus relieving the 
defendant signers of Plantiff's Exhibit 3 from liability thereunder, 

That between November 14, 1957 and April 18, 1957, Mr. 
Welch's firm performed services of the reasonable value of $12,870.00 
and made expenditures of $533.94 in an effort to work out plans that 
would benefit the corporation, the creditors and the stockholders, The 
total services and costs amounted to $13, 403. 94, 7 

That creditors, not including these defendants, have paid 
$685. 53 on account of this indebtedness, leaving a balance due of 


$12,718, 41. 


5 That some time after November 20, 1957, the defendants 


Auth, Doolan and Dawson, signed an agreement to pay their pro rata 
share of attorney's fees and costs; Plaintiff's Exhibits 21, 22 and 23, 

That under the agreement the defendants are shbivated to pay 
the plaintiff for fees and expenses, as follows: 


Auth Bros., Inc. = $3,337.92 X $13,403.94 or $66.42 
$672,970.98 


$5,407.31 X $13,403.94 or $107.70 
$672,970. 98 


- $16,710.57 X $13,403.94 or $332. 83 
$672,970. 98 
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That there was no conflict of interest involved in Mr. Welch's 


representation of the creditors. 


CONCLUSIONS OF LAW 


Plaintiff's claim against Robert W. Sherwin, individually, 
should be dismissed, 

Plaintiff's claim against Doolan Electric Co. should be dismissed. 

Plaintiff is entitled to judgment against Auth Bros., Inc. in the 
amount of $66, 42. 

Plaintiff is entitled to judgment against William Doolan, trading 
as Doolan Electric Co., in the amount of $107.70. 

Plaintiff is entitled to judgment against James Dawson in the 
amount of $332. 83. 

/s/ George L. Hart, Jr. 


GEORGE L. HART, JR. 
Judge 


* * * * 

THE COURT: Now, Mr. Friedlander and Mr. Idomir, if you 
wish to order from the reporter a copy of the findings which I have 
dictated, I will sign them as findings of facts and it will not be necessary 
for you to prepare them. Of course, you will have to pay for the copy. 

MR.: FRIEDLANDER: Yes, we will do that. 


* * * * 


Welch v, Sherwin 
CA No, 1824-59 


PL’'S. EX. ] 
MINUTES OF MEETING OF 
CREDITORS’ COMMITTEE 
November 20, 1957 


A meeting of the Creditors’ Committee of Freestone Holding 


Company, Inc., was held on the 20th day of November, i957, at the 


offices of Welch, Mott & Morgan, 710 Fourteenth Street, N. W., 
Washington, D. C., at 4:00 p.m. The following members of the Com- 
mittee were present: 


Robert W. Sherwin, Chairman 
Adolph Bondy, Secretary 
Leon Bair, Jr. 

S. J. Bell 

H. W. Clark 

James Dawson 

William Doolan 

Harlan E, Fraley 

Ralph W. Orrock 

B. H. Putsiger 

Edward Runge 


The following members of the Committee were absent: 

William Eacho, Jr, 

Thomas Higdon 

Bert Rifkind 
Also present at the meeting were Mr, Ravitts, of Paddock Poo} Construction 
Company, Vincent B. Welch and Donald E, Bilger, of the law firm of 


Welch, Mott & Morgan, counsel to the Committee, and Jean I, Morgan, 


who made stenographic notes of the meeting. 
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The meeting was called to order by the Chairman, and the report 
of the last meeting of the Committee was read and approved. 

Mr. Bell informed the Committee that the Board of Directors of 
Freestone Holding Company, Incorporated, had given its approval with 
respect to the matter of Welch, Mott & Morgan’s representation of the 
Creditors’ Committee but that, as far as the obligation of the payment of 
the legal fees involved was concerned, they would put nothing in writing 
at this time. 

The Chairman then read a letter from Welch, Mott & Morgan, 

a copy of which is attached to and made a part of this report, pertaining 
to the basis for representation by the firm as counsel, which letter was 
approved by the Committee and signed by those members present, 

The Chairman then requested Mr. Welch to take the Chair tem- 
porarily, in view of the legal nature of the matters to be discussed, 

Mr. Welch outlined in detail the steps which had been taken since 
the last meeting of the Committee. Copies of the following documents concern 


ing Freestone Holding Company, Inc., attached to and made a part of this 


report, were distributed to the Committee members: Present Payroll; 


Recent Gross Income Figures; Fixed Liabilities Other Than Operating 
Costs in Next Three Months; and Miscellaneous Financial Data. These data 
were discussed by the Committee. 

Mr. Welch then presented the proposed agenda for the Creditors’ 


Meeting to be held at 8:30 p.m. that night at the Continental Hotel. He 
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described the letter and questionnaire to be circulated to the creditors 
and then explained in detail the proposed “ Creditors’ Plan” to be sub- 
mitted to the creditors for their approval, Copies of these three documents 
are attached to and made a part of this report. The Committee discussed 
the proposed creditors’ plan in detail, and, upon motion duly made and 
seconded, the same was unanimously approved. 

Mr. Doolan asked Mr. Welch to withhold the first bill to be sub- 
mitted by the firm for legal services rendered until the first of the year, 
which Mr, Welch agreed to do, 


There being no further business to come before the meeting, 


upon motion duly made and seconded, it was adjourned by the Chairman. 


/s/ Adolph B, Bondy 


Secretary 


Approved: 


/s/ Robert W. Sherwin 
Chairman 


PL. EX. 
November 14, 1957 


Mr. Robert W. Sherwin 
Auth Brothers, Inc. 
1262 Fifth Street, N. E. 
Washington, D. C. 


Dear Bob: 


122 


In confirmation of my verbal agreement to serve as Counsel 
for the Creditors’ Committee of Freestone Holding Company, Inc., 
I have listed the following provisions of our understanding for formal 
Committee acceptance: 


l. Work performed for and in behalf of the Committee 
by myself or other members of my firm shall be 
billed at an hourly rate of twenty dollars ($20.00), 
plus out-of-pocket expenses. 


Statements shall be prepared and presented to the 
Committee monthly. 


Such statements shall be payable on or before the 
first day of the next succeeding month following 
receipt of the statement. 


With respect to this retainer contract, the present 
members of the Creditors’ Committee as such shall 
assume responsibility for payment of such statements 
regardless of any arrangement the Creditors’ Com- 
mittee may have or may obtain for reimbursement, 


The effective date of this agreement is November 12, 

' 1957, and the agreement shall remain in full force and 
effect until terminated in writing by Counsel or by the 
Creditors’ Committee. 


The foregoing are the provisions of the retainer contract as I 
understand them. Should the Committee find them acceptable, please 
indicate acceptance on behalf of the Committee by signing on the signature 
line provided below, obtain the signatures of the individual members of 
the Committee in the spaces provided, and return the original of this 
letter to me. The copy is for the Committee files. 


Sincerely, 


Vincent B. 


Accepted: /s/ Robert W. Sherwin 
Robert W. Sherwin 
Chairman, Creditors’ Committee 
Freestone Holding Company, Inc. 
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As a member of the Creditors’ Committee, I agree to and 
authorize the employment of Counsel under the terms and provisions 


hereinbefore set forth, 
BYWORDS 


/s/ James Dawson /s/ H. W. Clark 


The Jack Stone Co, Inc, 


/s/ Ralph W. Orrock [s/ Ed Runge 
/s/ Adolph B. Bondy /s/_B. H, Putsiger 


/s/ William Doolan [s{[ William Eacho 


/s/ S.J. Bell 
/s/ Leon Bair, Jr. 


/s/ H. E. Fraley 
cc: All Committee Members 
PL'S, EX NO, 12 


December 23, 1958 


Since the last meeting of the creditors was held on the boa: at 
Freestone Point, a little progress has been made along the lines agreed 
upon that evening. However, it has taken a little longer than was antici- 
pated at that time and I am now. several weeks beyond the time you should 
have heard from me, For that reason, I am sending out this short letter 
of information now even though there is nothing final yet developed, 


You may have read that the case re the constitutional question 
on the Maryland law has been taken before the Supreme Court of the United 
States. In the event of a favorable decision, we would, of course, have no 
problem in that last summer's operation demonstrated to us that we can 
work out of the hole if allowed to operate. 
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As to the offer of purchase and settlement of the operation to 
an investing corporation, as reported on at the meeting by Mr. Ernest 
Rauth, I am happy to report a satisfactory progress. Mr. Rauth has 
had numerous meetings with these people and has supplied them with 
all information they have requested. He informs me that they are most 
favorably impressed as to the possibilities at Freestone Point and expects 
an offer from them in a matter of several weeks, 


In the meantime, I must bring up a matter which concerns us all 
and must be taken care of even though we might not like it. As you know, 
we engaged the services of Welch, Mott & Morgan as attorneys to guide us 
in the affairs of Freestone. They so represented us until April 18, 1958, 
at which time we discontinued the services in order to keep down the costs 
of an operation which was beginning to look hopeless because of legislative 
action in Annapolis. For these services, we have been billed in the 
amount of $12,585.81. In the event of a successful conclusion at Free- 
stone, these legal fees were to have been paid for by the operation as 
voted for by the Board of Directors of Freestone. However, your Cred- 
itors’ Committee engaged the firm of Welch, Mott & Morgan on your behalf 
and according to the creditors’ agreement each creditor is responsible in 
his pro-rata share. Since we discontinued the legal services some time 
ago, I have naturally been billed several times. There being no funds 
available out of current operations at this time with which to pay these 
fees, I must bring them to your attention and suggest you render your 
share directly to me as Chairman at the address on the letterhead. Your 
share can be determined by the simple mathematics listed below as per 
my records. Simply divide the amount you are owed by Freestone ($ ) 
by the aggregate sum owed to the creditors ($672,970.98), multiply the 
resultant percentage figure by the total bill owed to Welch, Mott & Morgan 
($12,585. 81) to determine the sum owed by you. 


Yours truly, 
/s/ Robert W. Sherwin 


Robert W. Sherwin 
Chairman, Creditors’ Committee 


PL’S. EX NO. 13 
June 4, 1959 


Dear Freestone Creditor: 


As Chairman of your Freestone Creditors’ Committee, I wish 


to again present for your attention a problem common to all Freestone 


creditors which has thus far been thrust upon the members: of your Com- 
mittee. You will recall that on December 23, 1958, I wrote you eacha 
letter which explained that your Committee members, acting under your 
authorization and for your benefit, incurred a liability for legal services 
payable to the law firm of Welch, Mott & Morgan in the res of $12,585, 81, 
I outlined a formula whereby each of you could arrive at his pro rata share 
of the said expense, and I requested each of you to forward to me, as your 
Committee Chairman, the appropriate sum in order that this expense could 
be liquidated, 

Unfortunately, the response to my earlier letter was not what 
I believe your Committee has a right to expect, only a few of you having 
even bothered to answer and still fewer of you having forwarded the 
appropriate sums. As a consequence, Welch, Mott & Morgan are pre- 
pared to instigate litigation against the members of your Committee for 
payment of this legitimate expense. The firm, however, has agreed to 


my request that such action be withheld until July 1, 1959, in order to 
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give me, as your Chairman, one final chance to acquire the needed 
amount from all of the creditors who rightfully owe, and should share 
in, the fee for legal services. 

Consequently, the members of your Committee appeal to you 
once again to submit to me before July 1, 1959, the sums of money each 
of you owes with respect to the Welch, Mott & Morgan bill. Use of the 
following formula will give you the correct figure: Divide the amount you 
are owed by Freestone by the total sum owed to the creditors ($672, 970. 98); 
multiply the resultant percentage figure by the total bill owed to Welch, 
Mott & Morgan ($12,585.81). The result will determine the sum owed by 
you. 

I think that you all will agree that we who represented your 
interests all these months have worked long and hard, and that it was not 


through lack of effort upon our part that a beneficial result for all of us 


has not been achieved as yet. I also believe that none of you wishes the 


members of your Committee to bear the stigma and attendant difficulties, 
including the probability of liability for the said bill, of being named 
defendants in a civil suit designed to collect this proper debt. Please, there 
fore, forward to me at my address on the letterhead the respective amounts 
you owe in order for me, as your Chairman, to satisfy this outstanding 


indebtedness. 


Sincerely, 


/s/ Robert W. Sherwin 
Robert W. Sherwin 


PL'S, EX NO, 16 


November 26, 1957 


Mr. Robert W. Sherwin 

Chairman, Creditors’ Committee of 
Freestone Holding Company, Inc. 

c/o Auth Brothers, Inc. 

1262 Fifth Street, N. E. 

Washington, D. C. 


Dear Mr. Sherwin: 

As a creditor of Freestone Holding Company, Inc., I hereby 
agree to the formation of the Creditors’s Committee of that company as 
elected at the creditors’ meeting on November 5, 1957, and authorize 
it to act in my behalf in connection with my relations with Freestone 
Holding Company, Inc., as acreditor. In that regard, I also agree 
to pay my pro rata share of the expenses of the Creditors’ Committee, 


including counsel fees and accounting costs, should Freestone Holding 
Company, Inc., refuse or fail to pay such expenses. 


By /s/ William Doolan 
PL’S, EX NO, 2i 


November 26, 1957 


/s/ BYWORDS 


By /s/ James Dawson 


PL'S. EX NO, 


November 20, 1957 


/s/ AUTH BROS INC 
By /s/ Robert W. Sherwin 
PL'S. EX NO. 23 


November 20, 1957 


Mr. Robert W. Sherwin 

Chairman, Creditors’ Committee of 
Freestone Holding Company, Inc. 

c/o Auth Brothers, Inc. 

1262 Fifth Street, N. E. 

Washington, D. C. 


Dear Mr. Sherwin: 


As a creditor of Freestone Holding Company, Inc., I hereby 
agree to the formation of the Creditors’ Committee of that Company as 
elected at the creditors’ meeting on November 5, 1957, and authorize 
it to act in my behalf in connection with my relations with Freestone 
Holding Company, Inc., as acreditor. In that regard, I also agree to 
pay my pro rata share of the expenses of the Creditors’ Committe, 
including counsel fees and accounting costs, should Freestone Holding 
Company, Inc., refuse or fail to pay such expenses, 


/s/ William Doolan Elev. Service 


BY /s/ William Doolan, Owner 
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VINCENT B. WELCH, acs 
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ROBERT W. SHERWIN, et al., 
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FOR THE DISTRICT OF COLUMBIA 
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Mark P. Friedlander 
Mark P. Friedlander, Jr. 
Blaine P. Friedlander 


1210 Shoreham Building 
806 - 15th Street, N. W. 
Washington, D. C. 


Attorneys for Appellees 


ROBERT I, THIEL 


(i) 


COUNTERSTATEMENT OF QUESTIONS PRESENTED 


Appellees say that the questions presented should be: 


1. Where a contract for fee consists of at least two paper writ- 
ings and oral agreements, the terms of the contract must be ascertained 
from all the documents and oral arrangements, and not from a single 


paper. 


2. Where an attorney represents to his clients that by signing an 
agreement to pay all attorney's fees and costs, they would not actually 
be responsible for either the costs or fees when and if the debtor corpora- 
tion assumed the obligation for such fees and costs, and where such 
corporation did in fact assume such obligation, then are such clients 
bound to pay the costs and fees under the terms of such agreement ? 


3. Where a contract is entered into between a lawyer and his 
clients after his employment as attorney, is such contract voidable 
even though such contract would be unobjectionable between other 
parties? 


4. Does a presumption of unfairness or invalidity attach to a 
contract for compensation executed by an attorney and his clients after 


the establishment of the fiduciary relationship? 


5. Where parties to a contract to pay counsel fees and costs are 
induced to sign such contract upon the representations that they would 
not actually be required to pay such fees and costs, will such contract 


be enforceable by the party making the misrepresentations ? 


COUNTERSTATEMENT OF THE QUESTIONS PRESENTED. 
COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I. Where a Contract Does Not Contain all of the Clauses, 
Those Clauses which Have Been Omitted May be Proven | 
By Parol Evidence or by Other Documents 


Il. A Fee Contract Between an Attorney and His Client is 
Not to be Enforced on the Same Basis as an Ordinary 
Commercial Contract, when the Contract is Made After 
The Attorney-Client Relationship has Commenced . 


. Even if the Attorney-Client Relationship Had Not Existed; 
The Misrepresentation by Appellant in Order to Obtain 
The Signatures of the Appellees, Did Bind Appellant and 
Render His Contract Subject for Further Explanation 


CONCLUSION 
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Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


The Appellant and his firm were employed as attorneys for 
Freestone Holding Company, Inc. on or about the 5th day of August, 
1957 (J.A. 37), and they resigned shortly before November 5, 1957 
(J.A. 37). Between the middle of July, 1957 and Labor Day, 1957 the 
rental income from the slot machines being operated on the ship owned 
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by the Freestone Holding Company was $109,931.04. This roughly 
averaged out to about $15,000.00 per week (J.A. 38, 39). The Appellant, 
his wife, his two partners and a daughter of one of the partners owned 
26 shares of the stock of the corporation. 


In spite of the seemingly large income, the creditors were unpaid 
and were demanding their money (J.A. 38). One such creditor, Auth 
Bros., Inc. (appellee herein) had a claim of $3,337.82. Another appellee 
creditor, Doolin, had a claim of $5,407.31. An appellee creditor, Dawson, 
had a claim of $16,710.57 (J.A. 115). The Appellant Welch and his part- 
ners had a claim of $17,000.00 for attorneys’ fees against the corpora- 
tion (J.A. 115). The appellee Sherwin had no claim against the corpora- 
tion, but he was the credit manager for appellee Auth Brothers. The 
total unsecured indebtedness of the corporation was $672,970.98 (J.A. 
115). At the creditors’ meeting on November 5, 1957, Welch, Sherwin, 
Doolin and Dawson were all elected to be members of the Creditors’ 
Committee. There were many other members, none of whom are in- 
volved in this litigation. Welch, the Appellant, and Joseph Bell, one of 


the members of the Creditors' Committee, but not one of the appellees 


herein, met together several times for the purpose of arranging for the 
employment of Appellant Welch as attorney. Bell was very active on 
behalf of Welch (J.A. 43, 44, 80-81 and 91), and Bell arranged with 

other members of the Creditors’ Committee to elect Welch as attorney. 
On the 12th day of November, 1957 the appellees, together with other 
members of the Creditors' Committee of the Freestone Holding Company, 
met in the State of Virginia and there employed the Appellant. After the 
employment on the 12th of November, 1957, the appellees met with the 
Appellant and other members of the Creditors' Committee in the office 
of the Appellant in the City of Washington, on November 20, 1957. At 
this meeting the Appellant presented a letter, under the terms of which 
each member of the Creditors' Committee apparently was guaranteeing 
the payment of the entire legal bill and costs (J.A. 33). Objection was 
raised immediately to the signing of this letter dated November 14, 1957, 
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and the men did not want to sign themselves up to guaranteeing this 
payment. Appellant Welch assured them that even though it appeared 

to be a tight and ironclad agreement, he would never use it ‘or collect 
on it (J.A. 95). In fact, it was agreed that the members of the Creditors' 
Committee, like other creditors, were to pay pro rata with all other 
creditors (J.A. 110). At this meeting on November 20, 1957, the Appel- 
lant also represented to the appellees and others that this was an in- 
terim arrangement and that, as soon as the corporation itself assumed 
the obligation, the letter would have no meaning. It was at that time 
also represented by the Appellant that the Creditors’ Committee would, 
under the plans, have control of the Board of Directors of the Freestone 
Holding Company, and also of the operation of the corporation, and that 
this provision of the letter providing for personal responsibility could 
not possibly represent a personal liability. It was clearly explained 
that they were not to be held personally for the bill (J.A. 84, 101, 109). 


It was agreed that upon the assumption by the corporation of the 
bill for costs and fees, this letter dated November 14, 1957 would cease 
to be effective; and, additionally and later — in fact, after November 26, 
1957 — these appellee creditors agreed to pay their pro rata shares of 
the expenses of the Creditors’ Committee, which would have included 
counsel fees. The Freestone Holding Company did assume the obliga- 
tion for fees and costs, although it never paid the same. 


SUMMARY OF ARGUMENT 


The letter of November 14, 1957 was only a part of the under- 
standing and agreements between the parties. The members of the 
Creditors' Committee, including these appellees, did agree to be 
responsible for the fees and costs up to the time that the corporation 
itself assumed the obligation. After this most of the creditors signed 
additional papers agreeing that if the Freestone Holding Company refused 
or failed to pay such expenses, then these creditors would pay their pro 
rata shares. 
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In order to understand the entire agreement, all the papers and 


oral statements must be considered. The law applicable is, that while 
the positive stipulations of a written instrument are controlling, yet 
when it is apparent that the instrument does not express the whole 
agreement of the parties, parol evidence and other writings are ad- 
missible to show what the agreement was. 


Where an attorney makes an agreement with clients or representa- 
tives of clients, after the fiduciary relationship has been established, 
then such arrangements are to be closely scrutinized by the courts 
and construed most strongly against the attorney. In fact, a presump- 
tion of unfairness or invalidity attaches to the contract, and the attorney 
must show that his contract was fair and reasonable and free from un- 
due influence; and this is true, even though the amount is not in doubt 
but only the question as to who is responsible is involved. 


Presuming that the contract was between persons who did not 
bear a fiduciary relationship to each other, the law still is that one 
party cannot represent to the other that the terms of the contract are 
different from what they really are and escape the result of such mis- 
representation. 


ARGUMENT 


I 


WHERE A CONTRACT DOES NOT CONTAIN ALL OF THE 
CLAUSES, THOSE CLAUSES WHICH HAVE BEEN OMITTED MAY 
BE PROVEN BY PAROL EVIDENCE OR BY OTHER DOCUMENTS 


The Appellant sued on a contract, the terms of which he said were 
all contained in a letter dated November 14, 1957. The testimony clearly 
established — and the Court below so found — that there was a term for 
cancellation of the contract which was not contained in the letter and 
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which, it is apparent, was not referred to in the letter. That provision 
was, that if the debtor corporation assumed the debt, then the contract 
would cease and determine and be ineffective. The only clause at all 
approaching this was contained (J.A. 122) in a paragraph which stated 
that the members of the Creditors' Committee as such would assume 
responsibility for the payment of the bills, regardless of any arrange- 
ments they might have or might afterwards obtain for reimbursement. 
This letter was prepared by the Appellant, and was signed by the appellee 
Sherwin as Chairman of the Creditors' Committee. The letter of Novem- 
ber 14, 1957 was drawn so as to show that it was addressed to Sherwin 
and signed by the Appellant. Doolin and Dawson signed the letter under 
the following wording: . 

"As a member of the Creditors’ Committee, I agree to and 


authorize the employment of counsel under the terms and 
provisions hereinbefore set forth." 


The strange part about this is that the Appellant had been employed 


eight days before by a vote of the Creditors' Committee. 


At no place does the letter contain any reference to the termina- 
tion of the agreement by virtue of the assumption of the debt by the 
corporation. However, not only did we have testimony of many witnesses 
to the promises and representations of the Appellant, but Plaintiff's 
Exhibits 16, 21, 22 and 23 are letters addressed to Sherwin and signed 
by the Appellees in which they say that as creditors of the Freestone 
Holding Company they agreed to the formation of the Creditors' Com- 
mittee, and authorized that Creditors' Committee to act for them; and 
they also agreed to pay their pro rata shares of the expenses of the 
Creditors' Committee, including counsel fees "should Freestone Hold- 
ing Co., Inc. refuse or fail to pay such expenses." 


On the 26th day of November, or later — provision was made in 
case the Freestone Holding Company refused or failed to pay the bills. 
Why did he believe that the Freestone Holding Company would be 
responsible for his bill, unless he had made the arrangements indicated 
by the appellees? 
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So he took the next step: He prepared the letters dated November 
26, 1957, in which he said that should the corporation refuse or fail to 
pay these fees or expenses, then each creditor would be liable pro rata 
for the fees and costs; and, to further bind the argument, we point out 
that he had the same people who had agreed to pay all the bills now 


agreeing to pay their pro rata shares. Had he eliminated these appellees 
from the agreement to pay the pro rata shares, there would be more 


strength to his argument; but, having obtained their signatures to the 
pro rata agreement, can he now say with any sincerity that they were 
liable for the entire bill and also pro rata? 


During the trial of the cause the Appellant said that the pro rata 
agreements related only to the Creditors' Committee and did not affect 
him at all; but it is obvious that the Court did not find his statement 


correct. 


The legal proposition which arises from these facts is: That, 
while the positive stipulations of a written agreement are controlling — 
absent fraud or misrepresentations — yet, when it is apparent that the 
instrument does not express the entire agreement of the parties, then 
parol evidence and other documents are admissible to show what the 


entire agreement was. — O'Hanlon v. Grubb, 38 App. D.C. 251. 


aa 


A FEE CONTRACT BETWEEN AN ATTORNEY AND HIS CLIENT 

IS NOT TO BE ENFORCED ON THE SAME BASIS AS AN ORDI- 

NARY COMMERCIAL CONTRACT, WHEN THE CONTRACT IS 

MADE AFTER THE ATTORNEY-CLIENT RELATIONSHIP HAS 

COMMENCED. 

The Appellant attorney had been representing the corporation 
for a few months prior to the time the attorney was elected to the 
Creditors' Committee. He was actually employed on the 12th of Novem- 
ber, 1957, through the offices of Joseph Bell who arranged for his selec- 
tion after some solicitation by Welch, the Appellant. Eight days later, 
when Welch had already performed services on behalf of the Creditors' 
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Committee and had already formulated the plan for the creditors to 
take over the Freestone Holding Company, with its apparent large in- 
come from the rental of space for slot machines, he presented a letter 
form contract for all of the members of the Creditors' Committee to 
sign, guaranteeing to pay fees and costs to his office if these fees were 
not collected elsewhere. One appellee had a claim of approximately 
$3,300.00, another had a claim for approximately $5,400.00, the third 
had a claim of approximately $16,700.00 and the fourth had no claim 
at all. Welch had a claim himself, as a creditor, for $17,000.00 for 
services which he had rendered for a period of approximately three 
months. 


It was obvious that Welch was in a position of trust and that the 
attorney-client relationship had been quickly established and was being 
strenuously pursued. The complete plan of reorganization had been 
formulated. Welch was suggesting the control of the Board of Directors 
by the creditors, and was further pursuing a course for the creation of 
a corporation with a public stock issue to either consolidate and merge 
with Freestone, or to buy it out. He planned for the creditors to have 
an advantage in the stock purchase, and other details had already been 
reduced to writing by him in the form of a plan. At this point he obtained 
the signatures of these appellees to a written contract guaranteeing to 
pay him unlimited sums for the time he spent and the costs he incurred. 


Under these circumstances we submit that the ruling in Spilker v. 
Hankin, 88 U.S. App. D.C. 206, 188 F. 2d 35, is very applicable. In the 
Hankin case this Court held that fee contracts between attorney and 
client are subjects of special interest and concern to the courts. This 
Court further said that they were not to be enforced upon the same basis 
as ordinary commercial contracts. The Court also stated that many 
courts, including this jurisdiction, have gone so far as to say that they 
are attended by a presumption of invalidity and over-reaching. This 
contract of employment was actually made in Virginia on November 12, 


1957 and, under the terms, the subject matter of the contract was a 
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Virginia corporation with property located in Virginia, the boat and part 
of the pier being in the State of Maryland. The law of Virginia would, 
therefore, apply to the making of a contract, and we cite the case of 
Steirs v. Hall, 170 Va. 569, 197 S.E. 450. In the Steirs case the court 
said: 


"There is a presumption of unfairness or invalidity attach- 
ing to a contract for compensation executed by an attorney 
and his client after the establishment of the fiduciary re- 
lation. (citing authorities)..." 


The Virginia court quoted from an Alabama case, saying: 


"While the confidential relationship lasts, and as to its sub- 
ject matter, there must be no abuse of confidence with 
respect to it, by which the attorney secures an unjust ad- 
vantage over the client. It is easy to see, that in such time, 
and as to the business in which he is employed, the attorney 
could make unfair and unconscienable demands to which the 
client would yield, although he regarded them unjust, out of 
the fear of the consequences of a refusal, or from the attor- 


ney's undue influence over him." (emphasis supplied) 


The Virginia court went on to say that actually fraud was not necessary. 
The same rule of law is followed in most jurisdictions, and on this propo- 
sition of law there should be little trouble. But it is presumed that fur- 
ther citations are not necessary, as Virginia and the District of Colum- 
bia have already passed on this problem. 


It is submitted to the Court that the circumstances surrounding the 
signing of this letter are such as to take it out of the category of normal 
contract relationships. None of the appellees were represented by counsel 
other than Welch. They had a right to believe whatever he said. They had 
no reason not to believe him. He obtained their signatures to this con- 
tract by virtue of his promise that should the corporation assume the 
obligations of the contract, they would have no responsibility even though 
they signed the letter. The court found as a fact from all the evidence in 
the case that Welch had represented to these appellees and other mem- 
bers of the Creditors’ Committee, that under the proposed plan they 
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would control the Freestone Holding Company through the Board of 
Directors (J.A. 116), and that if the corporation assumed liability for 
the fees and costs from Mr. Welch's firm, the individual creditors 
(Committee members as such) would not be held responsible for the 
attorneys' fees and costs. The court found that the Freestone Holding 
Company, at a later date assumed liability for the fees and costs of 
Mr. Welch's firm, and thus relieved the signers of Plaintiff's Exhibit 
3 from liability thereunder. 


mm 


EVEN IF THE ATTORNEY-CLIENT RELATIONSHIP HAD NOT EXISTED, THE 
MISREPRESENTATION BY APPELLANT IN ORDER TO OBTAIN THE SIGNA- 
TURES OF THE APPELLEES, DID BIND APPELLANT AND RENDER HIS CON- 
TRACT SUBJECT TO FURTHER EXPLANATION 
The parol evidence rule is not effective in this case, because the 
signatures by the appellees to the letter of November 14, 1957 were ob- 


tained by the misrepresentations of the Appellant. 


Gibson v. United States, 106 App. D.C. 10, 268 F. 2d 586, a case 
cited by the Appellant, contains the correct rule and this Court there 
Said that under the parol evidence rule, extrinsic evidence varying the 
terms of a written contract may be introduced in evidence, where one 
of the parties to the contract was mistaken as to its terms, and his 
mistake was induced by the representations of the other party. 


None of the cases cited in the brief for the Appellant are contrary 
to this law, but the case on point and which we think is controlling here, 
is Hill v. Marston, 65 App. D.C. 250, 82 F. 2d 856, and in that case this 
Court said: | 


"The court has found, and with that finding we agree, that 
plaintiff was induced to sign the two contracts through 
fraudulent representations. The terms of the verbal under- 
standing differ radically from the terms of the contract 
which she was induced to sign. In other words, there was 
no actual meeting of the minds of the parties. . ." 


One of the essential differences between the Marston case and our case 
is, that this letter was read by the appellees and objected to. It was 
then that the Appellant, in order to obtain the signatures of the appellees, 
did represent to them that this was an interim agreement which ceased 
to be effective upon the assumption by the debtor corporation of the 
obligation, but he did not put that in the written letter; but the appellees 
signed that letter after hearing their counsel tell them that that was what 
it meant. Appellant now says: Although I said this to you, you should 
not have believed me, as you were all business men and could read, and 
you are now bound by this letter which I prepared, even though I per- 
suaded you to sign it with the false assertion of its effect. 


CONCLUSION 


The facts are clear. On the 12th day of November, 1957 a man 
who was a stockholder of the corporation and who had been an attorney 
for the corporation, and who had been elected to the Creditors' Commit- 
tee by virtue of his legal fees charged for his previous services, was 
elected as attorney for the Creditors' Committee. He actively engaged 
as counsel for the Creditors' Committee and pursued his employment. 
On the 20th day of November, 1957 he called members of the Creditors’ 
Committee into his office, and there presented them with a letter from 
him to the Chairman of the Creditors' Committee. In this letter he set 
forth the provision that the members of the Creditors’ Committee would 
be personally responsible for payment of all his fees and charges. 


The signatures of the appellees were obtained to this letter as 
explained above, under the representation by the Appellant that as soon 
as the corporation assumed the debt, this obligation would cease. This 
explanation was occasioned by the complaint by the Committee members 
that they did not want to assume the responsibility for fees which might 
run into large amounts.* Believing Appellant when he told them that 


* the bill for Appellant's services as attorney for the corporation had run up 
to $17,000.00 for a period from August 5th to the end of October — less than 
three months. 
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as soon as the debtor corporation assumed the debt they would be re- 
lieved of liability, they did sign the letter. He had also persuaded them 
that they would be in control of the Board of Directors under his plan, 
and that there would be no question but that the corporation would as- 
sume the debt. He was right on this score — that the creditors would 
take over control of the Board of Directors and that the corporation 
would assume this debt. It followed as a natural thing that Appellant 
would protect himself in the event the corporation should refuse or 
fail to pay such expenses, and he had practically all the creditors sign 
further agreements to be responsible pro rata for the counsel fees and 
other expenses if the corporation refused or failed to pay such items. 


The members of the Creditors' Committee signed such additional 
agreements, making their responsibility as the basis as found by the 
Court — namely, the ratio of the debts due them to the total debts. 

The trial court was clearly right, and the decision of the court below 
should be affirmed. 


The argument of Appellant must fail, because the letter dated the 
14th day of November, 1957 was not a complete statement of the contract 
between the parties. 


Respectfully submitted, | 
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REPLY BRIEF FOR APPELLANT 


I. 
Appellees’ first argument is based on the tenuous proposition that, 
“Where a contract does not contain all of the clauses, thoes clauses which have 
been omitted may be proved by parol evidence or by other documents.” However, 
instead of supporting this proposition by some case law, Appellees proceed to 


cite O'Hanlon v. Grubb, 38 App. . D.C. 251 (1912), which states that while the 


positive stipulations of a written contract are absolutely controlling, where it 


is apparent that the instrument does not express the whole agreement, the 
lacuna may be filled by use of parol testimony. In O'Hanlon, a prospective 
tenant asked his landlord how the apartment was heated and received the reply 
“steam heat.” The lease was then signed, but nothing was contained therein 
concerning the heating of the apartment. Subsequently, jhe tenant sued his 
landlord for property damage caused by a leak in a radiator, and the question 
at trial was did the landlord assume responsibility for heating the building and 
thereby also accept liability for the central heating system? Since the written 
lease was silent on this point, this Court said parol evidence could be used to 
supply the answer. 

. Appellees* complete trust in O'Hanlon (the sole case cited to support 
their first argument) is misplaced. While O'Hanlon teaches that the positive 
stipulations of a written contract are absolutely controlling, Appellees are 
seeking to contradict the positive stipulations; i.e., to Sayentns responsibility 
for payment of such statements regardless of any arrangements the Creditors’ 


Committee may have or may obtain for reimbursement,” The case they cite, 


=" 2a 
as well as those more recent cases cited in Appellant's brief all demonstrate 
that a written contract cannot be rewritten by the oral teatincuy of some of the 
parties. Appellees are not trying to fill in an omitted part of the agreement, 


they are arrantly trying to add a clause that exculpates them from Liability. 


IL 

Appellees’ argument that the existence of an attorney-client relation- 
ship somehow prevents the enforcement of the retainer eulieae is not well 
taken and is not supported by any case law. The exact date that Appellant's 
services were engaged is not significant, The time element is so short that 
there is no legal distinction whether Appellant was employed on November 12th, 
14th, or 20th. The significant point is that the Appellant and Appellees were 
at the very threshold of the attorney-client relationship when the retainer con- 


tract was signed. Appellees, all experienced businessmen who are leaders in 


their chosen fields, cannot seek refuge under the same shield as did Mrs. 


.Spilker, alone in the midst of a divorce, or Mrs. Hall, a lady “half sick and 


threatened with a nervous breakdown,” when sued on notes given to their respec- 
tive attorneys after the legal services had been substantially, but not completely, 
performed. Spilker v. Hankin, 88 U.S. App..D.C, 206, 188 F.2d 35 (1951); 
Stiers v. Hall, 170 Va. 569, 197 S,E, 450 (1938). In the circumstances of the 
present case, there is a complete absence of any of the facts which led the court 
in Spilker and Hall to refuse to give the plaintiff-attorney a judgment against 


his client. 


a 

Appellees put much emphasis on their story that Welch said that as 
soon as the corporation “accepts” the obligation for his bill, they would no 
longer be liable. Such a story is so fantastic and uncreditable on its face that 
not the slightest credence can be given it. The trial court's finding that. Appel- 
lees were released from liability under the contract when the obligation was 
assumed by the corporation is based on parol testimony which was erroneously 
admitted and is the crux of this appeal. No attorney who is owed a very sub- 
stantial sum of money for legal services by a completely insclvent corporation 
is going to agree to representa committee of the same corporation’s creditors with 
the understanding that merely by an affirmative vote the corporations’s board 
would “assume” the further obligation for his services. ‘No attorney would 
agree to look to a corporation already substantially over half a million dollars 
in debt for payment for his future services. 

In their last argument Appellees, for the very first time, allege that 


Appellant induced them to sign the contract by fraud. They. cite Hill v. Marston, 


65 App. D.C, 250, 82 F.2d 856 (1936) as “the case on point and which we think 


is controlling here.” Such a charge is, without reservation, absolutely unsup- 
ported by any evidence. Not even an implication was made at trial that Appel- 
lant, a long-standing and highly respected leader of the Bar, used fraud to 
induce Appellees to sign the employment contract. To say “THE MISREPRE- 
-SENTATION BY APPELLANT IN ORDER TO OBTAIN THE SIGNATURES OF 
APPELLEES. . .” as Appellees do in the heading to their last argument, is a 
calumnious charge devoid of any support. For Appellees’ attorneys to stoop 
to such tactics transcends the scope of advocacy and bespeaks the desperation 


of their position. 


Se ee 

In the Hill case, which Appellees say is in point and controlling, 
several realtors mulcted a seventy-year-old single lady out of thousands of 
dollars by having her sign a long written contract which she had been led to 
believe conformed to the oral agreement theretofore ade! This Court found 
that the “scheming” realtors “ willfully misled” the old lady who “was inexpe- 
rienced in business matters.” There was no such finding in the instant case, 
and it is most respectfully submitted that the Hill case is entirely inapposite to 
these proceedings. 

In the last sentence of their third and final argument (middle of p. 10), 
Appellees purport to quote or paraphrase Appellant, The atatements there 
attributed to Appellant are, in their entirety, unsupported by the record. All 


that “Appellant now says” is that the Court should enforce the plain, simple, 


unambiguous terms of the written contract which Appellees ‘signed. 


Conclusion 

Appellees signed a contract which made them liable for payment of 
a sizeable sum of money to Appellant. When faced with the:peospact of having 
to pay their bill, Appellees put their heads together and for the first time, three 
years after the contract was executed, came up with the chimerical story that 
they were duped by Appellant.and that the contract they Higted omitted the very 
important provision that exculpated them from liability. Such arrant folly should 
be dismissed, the judgment reversed, and the case remanded with directions 
to enter a judgment for the full amount of the fee claimed. 

_E. Tillman Stirling 
John A, Kendrick 


Attorneys for Appellant 


